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The Uniform Transfers to Minors Act: ' 1 

A Practitioner's Guide 
! ) I  

Major Paul M. Peterson 
Instructor, Administrative and Civil Law Division 

2 The Judge Advocate General's School, U.S. Army 

Introduction form Gifts to Minors Act2 (hereinafter UTMA/UGMA). The 
UTMAAJGMA presents a unique advantage to the military 
legal assistance attorney (LAA): relatively uniform applica- 
tion, independent of other state law,  regardless of 
jurisdiction.3 In contrast, the alternative forms of property 
transfers for minors (i.e., creation of a trust or use of a 
guardianship) are tied to specific state laws that vary from 
jurisdiction to jurisdiction. Given our diverse and mobile 
client base, LAAs may find it difficult or impossible to advise 
a particular client on the application of trust or guardianship 
laws to that particular client's situation. However, the same 
LAA can become knowledgeable in the provisions of the 
U T W G M A  custodianship, and render competent advice 
on the application of the custodianship to specific family situ- 
ations and hypothetical future events. 

Consider the following scenario: a military officer 
(Colonel Lee) is doing her own estate planning with her fami- 
ly (a husband and a young son) in mind. Colonel Lee decides 
to participate in Servicemen's Group Life Insurance (SGLI) at 
the maximum amount: $200,000 inpcoverage. She lists her 
husband as primary beneficiary and her son, by name, as con- 
tingent beneficiary. Unfortunately, the Colonel and her hus- 
band are subsequently killed in a car accident. Her son is 
seventeen years old at the time of his parents' death. Because 
the Office of SGLI will not pay proceeds to a minor, court 
intervention is required to appoint a guardian of the property 
(or conservator) to receive the funds. Although one of the 
boy's aunts (Aunt A) is nominated in Colonel Lee's will as 
guardian, Aunt A is not a resident of Colonel Lee's domicile, 
and the court cannot legally appoint Aunt A as guardian. 
Eventually, after much expense and delay, the probate court 
appoints Aunt B, a proper resident, as the boy's guardian. By 
this time, the boy has applied to several colleges and he has 
been accepted at one of them. He is rapidly approaching the 
age of majority (eighteen), and Aunt B's attorney informs her 
that she will have to pay to the boy any unexpended monies in 
the guardianship when he reaches majority on his eighteenth 
birthday. He is a nice boy, but immature. She considers using 
a portion of the money for prepaid college tuition, but is 
advised that the state law in this area is unsettled., She then 
decides to ask for court approval of the tuition prepayment. 
Unfortunately, the boy turns eighteen whjle court proceedings 
are pending. The Aunt's attorney advises her that she must 
release the monies that she i s  holding and she reluctantly 
gives the boy a check for $200,000. He then purchases a few 
things that he always wanted (like a fast car and a big boat), 
and he decides to postpone college for a year or so. . . . 

Purpose of Article 

This article is a comprehensive guide to the custodianship 
created pursuant to the UTMA or its predecessor, the UGMA. 
This article describes the UTMANGMA, examines its provi- 
sions and the case law interpreting those provisions, and con- 
cludes with a general comparison of the UTMAWGMA 
custodianship with alternatives (e.g., trusts and guardianships) 
in a testamentary transfer situation. The article also contains 
two appendices. Appendix A contains a discussion of the 
UTMA/UGMA as a vehicle for inter vivos gifts. Appendix B 
i s  a table that indicates, by state, those states that have adopted 
the UTMA and UGMA and how each state has varied the age 
of mandatory distribution. 

s'. 

After reading this article, the LAA should be able to advise 
any military client on whether an UTMAAJGMA custodian- 
ship is a reasonable method of testamentary transfers of prop- 
krty for the benefit of a minor. The LAA will be able to assist 
the client in establishing the custodianship through language 
in a will or life insurance designation. Most importantly, the 
LAA able to explain to the client exactly how a custo- 
dians ks and answer, with some confidence, any "what 
if' questions that the client might have. 

, 

This nightmarish scenario, and similar problems, could hap- 
pen to the family of any soldier who does not carefully plan 
for property transfers for the benefit of his or her children. 
Estate planning vehicles exist that can mitigate or eliminate 
the potential for problems like those described above. One of 
these vehicles i s  the Uniform Transfer to Minors ActWni- I 

I 

'UNIF. TRANSFERS TO MINORS A n .  88 U.L.A. 497 (1983) [hereinafter UTMA]. 

~UNIF. GIF~S TO MINORS Am, 8A U.L.A. 375 (1966) [hereinafter UGMA]. 

'Every state has adopted some variation of the UTMA or UGMA (see Appendix B).' fhe UTMA and UGMA were intentionally designed to operate independently 
of state laws governing trusts, guardianships. and other fiduciary relationships. See, e.g., UTMA. supra note I, 5 12(b). Because the UTMA and UGMA Bre uni- 
form laws, they have the additional advantage that a state court interpretation in one jurisdiction will be persuasive authority BS to the interpretation in other juris- 
dictions. 

$ '  
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Purpose of Property Transfers to MjnqrS‘ 
r .  

2 the minor’f ’property is ”not abused or wasted: the fiduciary 
may be required to post a bond, may be limited in what he or 
she can do with regard to investments, and may be required to 

For transfers contemplated during the transferor’s lifetime seek periodic court review and approval of the fiduciary’s 
(inter vivos transfers), the primary motivation usually is tax ’ ’ 1 management decisions. On the other end of the spectrum are 
savings: possible savings to the transferor on income taxes!\) I arriingements,~’established with the objective of ensuring that 

Why might someone wish to transfer prope - 
- -  

gift taxes, and estate taxes. For transfers tontemplated on thk J 

donor’s death (testamentary transfers), the primary motivation 
usually id to establish controls over money and property’ to be 
used for the benefit of the transferor’s mlnor childfen. 
AIthough<rnanyi CAAs may never advise a client on inter 
vivos transfers, LAAb will be involved in testamentary (e.g.,t 
life insurance and will preparation) planning.4 Hence, this 
article focuses on tht use of custodianships in testamentary 
planning sitbations: as repositories for Iife insurance proceeds 
or probate assets. I 1  1 ;  

of Transfer to Minors 1 1  

r :  1 1 - 1 1 .  I I >  

, I  I ’  
Generally, property can be transferred outrighr to the minorJ 

or some fiduciary can be designated (as either a guardian, a’ 
trustee, lor an UTMMJGMA cuslodian) to hold and manage 
the property for the minor.5 As a general matter, guardiad- 
ships, trusts, and custodianships can be compared by placing 
them on a spectrum. 1. 

J ‘i 

,...........................+ 
’ 1  

I /  1 1  < I  
‘PROGRESSIVE‘ i ‘CONSER\/ATIVE’ // 

1 

I 
8 I _  I I t  

l >  ’ , 

On the conservative (right) side of the spectrum are arrahge-’ 
ments established with the primary objective of ensuring that 

1 the costs of administration are minimized and that investment 
possibilities are maximized through reduction of court super- 
vision, relaxation of investment restrictions, and elimination 
of bond requirements. On this spectrum, we can place the 
guardianship at the right, or “conservative,”$ end:, useful 
where tht trustworthihqss of the fiduciary mayibe hn issue? 
We can place the custodianship at the left, or “progressive,” 
end: useful for reducing costs and other administrative 
requirements whqn the trustworthiness of the fiduciary is not 
particularly at issue. 1 finally, we can place .he trust anywhere 
OR this spectrum that we desire, because a trust may be written 
in either a conservative or progressive manner. 

The UTMNUG 
4 1 1  

The UTMAAJGMA custodia 
“statutory form of trust OT guardianship,”7 Property is trans- 
ferred to a custodian: who manages the property and associat- 
ed income for the benefit of the minor. When the minor 
reaches a certain age, any property remaining in the custodian‘- 
ship is distributed outright to the minor. 

r 
i The custodianship is a relatively recent creation. In 1955, 

the New York Stock Exchange sponsored the ‘:Act concerning 
Gifts of Securities to Minors” (1955 Act). The 1955 Act has  
created to handle the perceived need for a simple, inexpensive 
method for inter vivos gifts of securities to minors. Securities 
dealers were concerned with a particular problem created by 
outright transfers to minors: that the incapacity of a minor to 
contract could lead to a minor disaffirming a sale or purchase 

1 ,  
I 

I ,  

‘ <  
L L 

*DEP’T OF ARMY, REG. 27-3, LffiAC‘sERVICEs: ‘THE’ARMY LEGAL ASSISTANCE PROGRAM, para. 3-6b (30 Sept. 1992). Legal assistance attortieys are required to 
dounsel estate planning clients about available SGLl elections. See Message, Headquarters. Dep’t of Amy. DAJA-LA. subject: Legal Assistance on Servicemen’s 
Group Life Insurance Electio I 

‘ .  I \  

5For a detailed ;comparison o 
I t  I 

custodi ?ships. see William M. McGovern. Jr., Trusts, cwtodianships,,and Durable Powers, 27 P ~ A L  
particularly problematic, The minor usually is considered incompetent (0 deal w id  
y is uncertain until the child attains majority. See usbn, Cifs to Minors Can 

Reduce Estate. But Require Chices. 50 TAX” FOR AcCrs. 38,42 (1993): Cornelius Coghill & Mark B. Edwards, TrunSfers to Min Basic Techniques, 4 PRIJE.’ 
& h o p . ,  Jan.-Feb. 1990, at 20. In any event, because no reasonable parent would give valuable property outright to a minor. that’optidn will not be discussed fur- 
ther in this article. 

fGuardianships of the property. or conservatorships, generally are creatures of the common law as modified by the state. Guardianships can be extremely restric- 
tive and dangerous for the guardian who presumes to spend the minor’s money without tohrt approval. As one author recently noted about guardianship law in 
Connecticut, “It is always a prudent practice For a guardian to get court approval before making expenditures from a minor’s estate.” Orsini. Guardian o f a  Minor’s 
Estate: How Far Can rhe Guardian Go in Expending the Minor’s Money?, 8 CONN. PROE. L.J. 275.276 (1994). However, the Unifom Probate Code has varied 
the common law conservatorship to make it more progressive. In those states that have adopted the Uniform Probate Code, the conservator h s  legal title (as with a 
Upstee) and some of the Common limits on investment and court supervisiou requirements have been eliminated. UNIF, PROBATE CODE 8 5-423@), 8 U.I,.A. 555 

TR: J., Spring 1992. at 1. 1-10. Outright gifts to mino 
any attempt to sell exchange, mortgage, or lease the 1 

_. -. 

(1989) [hereinafter UPC]. 7)  % 1 ’  I ,  

’UTMA. supra note 1 (Prefatory Note). 
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of a security,~ Under the 1955 Act, third parties dealing with 
custodians were protected from capricious rninors.8 

The 1955 Act was followed in ‘1956 by the UGMA, which 
included cash as well as securities as types of property that 
could be transferred into a custodianship. In 1966 the UGMA 
was revised and amended to increase its usefulness, both with 
regard to the types of property that could be placed in a custw 
dianship and (with regard to the persons or institutions that 
could serve as Custodian. The UGMA was revised and restat- 
ed in 1983, k i n g  renamed the UTMA to reflect that not all 
transfers possible under the new version were “gifts.”g 

h i  I I  

Every state has adopted some version of the UTMA or the 
UGMA. As of January 1995, forty-three states and the Dis- 
trict of Columbia had adopted the more progressive UTMA.10 
Additionally, the few jurisdictions still operating under the 
UGMA werelreplacing it with the UTMA at the fate of 
approximately two states a year.” Accordingly, the text of 
this article will be devoted primarily ,to the more progressive 
UTMA, with any significant variation from the UGMA men- 

~ Types of Property That May Be 
Trdnsferred into a Custodianship ’ 

In UTMA jurisdictions, “every conceivable legal !or equi- 
table interest in property of any kind, including real estate and 

tangible or intangible personal property,” may be placed in 
custodianship.!* There are no upper limits on the dollar value 
of property that may be transferred into a custodianship.13 

How to Transfer Property info a Custodianship 

fer of property into a custodianship is relatively sim- 
ple. The most common forms of transfer are inter vivos gifts 
and testamentary transfers.l4 

i If ownership in the property is customarily itl registered 
form (e.g., bank accounts, securities, automobiles) or recorded 
form (it?., realty), an inter vivos transfer usually is completed 
by registering (or recording) ownership in the following form: 
“[Name of Custodian], as custodian for [Name of Minor], 
under the [Name of Enacting State] Uniform Transfers to 
Minors Act.”15 If ow in the property is not customari- 
ly in registered form, n document purporting to trans- 
fer the property into a custodianship, signed by both transferor 

sary and sufficient to complete an inter 
ver, for property that is not customarily 

in-registered form, a custodianship only can be established if 
the transferor and the custodian are different persons.17 

‘ 
Once these qrerequisites are satisfied, legal title to the prop- 

erty is indefeasibly vested in the minor.18 Physical traqsfer of 
tangible property is not required, nor does the death, incapaci- 
ty, renunciation, or other ineligibility of the custodian void the 

*Id. Dealing with property in the name of a minor created difficulties for third patties (e.g., brokers we& concerned that a minor could “disaffirm” the sale of a 
Ily, the formal guardianship was not an adequate substitute because of the expense of setting up the guardianship and the limits on types of 
some states guardians could n 

P 

nture into “nonlegal” securities) and requirements for accountings. Id. 

9Id. For example, a third party owing a debt to a minor may be required to transfer the money into an UTMA custodianship. Id. 5 7. 

‘Osee Appendix B.’ ‘ 

llSee TJAGSA’Practice Note, Te.flumenta)y Transfers Using UGMA or UTMA, ARMY LAW., Dec. 1993. at 42. Jurisdictions adopting the UTMA have made modi- 
fications to the Uniform 

, \ 
‘ &  

, but these vanations from the uniform act tend to be “relatively minor and unimportant.” McGovern. supra note 5 ,  at 5 .  

I ’  
IZUTMA. supra note 1, # 1 cmt. 

Whe UTMA at 5 6(c) (Other Transfer by Fiduciary) and 5 7(c) (Other Transfer by Rducialy) mentions $lO,OOO limits on custodial transfers in certain situations. 
Id. These provisions apply to trustees. creditors; and insurance companies who have some legal obligation to the minor and desire to satisfy that obligation by cre- 
ating, sua sponte, a custodianship. Neither bf these provisions applies to the parent who, desiring to make an inter vivos gift or a testamentary disposition (i.e.. by 
will or life insurance beneficiary desigdation), specificaNy references the UTMA in the transfer document. 

I4The UTMA allows for other forms of tran 
ation of custodianships by personal representatives (UTMA 5 6), trustees (UTMA 5 6). and other third parties (UTMA 5 7) obligated to a minor. 

’sone also can use words to the same. substantive effect. UTMA, supra note 1, 15 3.9. See also Singer v. Brookman, 578 N.E.2d 1 (Ill. App. 1 Dist. 1991) (custo- 
dianship under the UTMA or UGMA not created unless transferring document specifically references the Transfers D Minors or Gifts to Minors Act); Hanson v. 
Hanson. 738 S.W.2d 429 (Mo. 1984) (custodianship under €he UGMA not created where account established jointly in names of parent and child). 

16IJTMA, supru note 1 ,  8 9(b). Physical delivery of the property in question i s  nQt a legal prerequisite to a completed transfer. Id. cmt 

”Id. 4 9. If the transferor and the custodian were one and the same, the custodianship could be subject to abuse as the proof of donative intent (the document) is 
controlled by the transferor. See 

1nId. 4 11. Once the custodiaship is established, neither the transferor nor the custodian cannot divest the minor of the property. For example. retitling the proper- 
ty as Totten trust with the minor as the beneficiary is not permitted. Matter of Estate of McGlaughlin. 483 N.Y.S.2d 943 (N.Y. Sur. 1985). A Totten trust i s  a 
payable-on-death account in which the “beneficiary” (e.g., the child) has no rights in the account unless and until the “owner” (e.& the parent) dies. 

I 

including an irrevocable exercise of a power of appointment in favor of a minor (UTMA 54)  and sua sponte cre- 
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transfer into custodianship. 19 If the nominated custodian is 
unable or unwilling to serve, a successor custodian is appoint- 
ed as discussed below. ( ,  

Case ‘law indicates, however, that certain situations require 
the inter vivos transferor to consider additional precautions 
when creating the custodianship. If the corpus of the transfer 
is community property, both husband and wife should agree In 
writing to the creation of the custodianship. In the absence of 
this agreement, the transfer may be voidable by the nonassent- 
ing spouse.20 Additionally, if the transferor and the intended 
custodian are one and the same, the transferor also should 
specify in writing that the transfer is being made with dona- 
tive intent.21 Donative intent is necessary to complete a gift, 

I ,  

. 1  

! 

and with0ut.a complete gift certain :advantages, such as 
income tax savings, may not be achieved22 I 1 

Custodiansbips also may be established through a testamen- 
tary disposition such as a life insurance beneficiary Uesigna- 
tion23 or (in most states) a will ,provision.*4 Contingent 
interests become custodial property, however, only if the des- 
ignation is irrevocable. For example, custodians may be nom- 
inated to receive property in a will or on a SGLI designation 
form, but these testamentary designations are revocable at any 
time prior to the death of the putative transferor.25 Only at the 
transferor’s death would the designations become irrevocable 
and actually transfer property ownership into the custodian- 
ship. This distinction may be important, because the conflicts 

b r  

‘ lo 

i I 

”UTMA, supra note 1 .5  11.  In re Maniage of Stephenson. 209 Cal. Rptr. 383 (Cal. App. 2 Dist. 1984); Lippner v. Epstein. 421 N,Y,S.Zd 920 (N.Y.A.D. 2 Dept. 

1979). ,I I < 

2”In re M i a g e  of Stallworth. 192 Cal. App. 3d 742 (+.,App. 1 Dist. 1987) (community p cannot be placed in a custodianship wjthout witten approval of 
both husband and wife); In re M h a g e  of Hopkins, 74 Cal. App. 3d 591 (Cal. App. 2 Dist. 1977) (transfer of community property without consent of spouse may 
be voidable by spouse); In re McCurdy’s Marriage, 489 S.W.2d 712 (Tex. Civ. App. 7 Dist. 1973) (spouse’s approval to transfer community property hte custodi- 
anship was unclear. value of property in custodianship could be considered for purposes of division of property). Bur cJ Voss v. Voss, 1992 WL 120270 (Del. 
Fam. Ct. 1992) (ln this case, the wife acquiesced in her husband’s handling of family finances and the husband transferred money into custodial accounts. Because 
there was no evidence that the husband was intentionally trying to reduce the size of marital estate in anticipation pf divorce, the court would not consider custodial 
property to be marital property subject to division on divorce.); Poe v. Poe, 1994 WL 59418 (Va. App. 1994) (In this case, because there was no evidence of fraud. 
the appellate court refused to review the trial court’s decision that an UGMA custodianshivreated two years before a divorce action-was not marital property.); 

r, 492 N.W.2d 50 (Neb. App. 1992) (Custodial property is indefeasibly vested and ko 

r/custodian might use language such as, “I intend by this writing to indefeasibly invest title to this property in (name of minor).” See UTMA, supra 
note I, 6 1 l(b). At common law, a completed gift required two elements: delivery and donative intent. The UTMA specifically recognizes the problem of proving 
delivery when the donor and the custodian are the same and there is no written requirement to document the gift. The UTMA does not allow for creation of a cus- 
todianship in this circumstance. See supra note 17 and, pccompanying text. However, even when written documentation of the custodianship exists (e.g., the cre- 
ation of a custodial bank account) some courts have indicated that there may be a problem with the donative intent element when the transferor and custodian are 
one and the same. Specifically, a few courts have mled that the mere opening of an account styled as an UGMA account (see State v. Keith, 610 N.E.2d 1017 
(Ohio App. 9 Dist. 1991); Golden v. Golden, 434 So. 2d 978 (Ha. App. 3 Dist. 1983) (Golden f ) ;  Heath v.  Heath, 493 N.E.2d 97 (Ill. App. 2 Dist. 1986)) or an 
UTMA account (see Golden v. Golden, 500 So. 2d 260 (Fla App. 3 Dist. 1986) (Golden If)) creates only a “rebuttable presumption” of a completed gift. Bur r$ 
Allen v. Allen, 301 So. 2d 417 (La. App. 2 Cir. 1974) (opening of custodial bank account constituted completed gift). In Golden I, the court held that the testimony 
of the transferor that he had no donative intent was insufficient to overcome the rebuttable presumption. Accord, Heath, 493 N.E.Zd, at 97. More mublingly. in 
Golden II. a case involving the same father transferor with a different child beneficiary, the court held that a showing of expenditures from the alleged custodial 
account for child’s “education, maintenance, or rehabilitation” could rebut the presumption of donative intent. Golden 11 seem to rely on the proposition that the 
father is required to provide support to his child, and any putative “gifl” which i s  later used to satisfy an obligation of the giftor is not really a gift at all. However, 
GoMen 2 undermines the certainty of a custodial gift, and the potential tax advantages of such a gift (see Appendix A), by allowing plaintiffs to use evidence of 
actions taken months or years after the time of the gift as relevant on the issue of donative intent. In the case, In re Mamiage of Agostinelli, 620 N.E. 1215 (Ill. 
App. I Dist. 1993). the court rejected the fathedcustodian’s claim that he lacked donative intent because he had established the accounts for purposes of “tax avoid- 
ance.” The court noted that the father had told his wifp at the time of account creation that the money was for the child‘s education, that the father made no with- 
drawals until several years after the account was created, and that the father had filed tax returns for the children recognizing the account interest. If the gift does 
fail, the account is likely to be considered as a Totten tmst-that is. an account actually owned by the putative transferor/custodian which is payable to, the minor 
beneficiary on the putative transferorlcustodian’s death. See Application of Muller, 235 N.Y.S.2d 125 (N.Y. Sup. 1962); Ip re Miller’s Estate, 377 N.Y.S.2d 944, 
(N.Y. Sur. 1975) (comparing custodianship to Totten trust arrangement). The Totten trust is not a completed g advantages ssociat- 
ed with inter vivos gifts to minors, See discussion in Appendix A. 

22See infra notes 101-05 and accompanying text. 

23UTMA. supru note I ,  86 3 .7  (see also Appendix B Of this article). Both the Office of SGLI h d  at least one commercial insurance company Ail1 accept cusiodi- 
anships created under any state% version of the UGMA/UTMA as proper beneficiary designations. “There are no states for which USAA Life will not accept a 
custodianship pursuant to that particular state’s UGMARITMA as a beneficiary designation.” Letter from Life Insurance Counsel, USAA Life Insurance Company 
(Oct. 12.1993) (original on file with awhor) [hereinafter USAA Letter]; Message. Headquarters, Dep’t of h y ,  DAJA-LA. subject: Elimination of By-Law Des- 
ignations Under the Servicemen’s Group Life Insurance Program Change, pam I(031000Z Mar 93). 

*4UTMA. supra note 1, 39 3.5. Although all states allow for creation of custodianships through life insurance beneficiary designations, Michigan. Mississippi, A d  
Vermont still do not allow for custodianships created by will. See Appendix B. 

will not make it marital property.). 
I 

,-. 
1 

d does not have any of 
L 

, r J r ‘  ‘ t  I 

I > I  

,-- 

2538’U.S.C. 3 1970(a) (1991). 
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of laws provisions in the UTMA are premised on the location 
of the paeties and property as determined at the time of the 
property transfer.% 

I I  
1 Custodianships for the benefit of multiple beneficiaries are 

not permitted.27 This prohibition may or’may not be onerous, 
depending on whether the transferor desires to divide assets in 
a predetermined way between beneficiaries or wants the chil- 
dren to receive benefits on an as-needed basis. 

Who May Custodian ? 

Generally, any person who has attained the age of twenty- 
one,B or a “trust company,”291may serve as custodian. Only 
one custodian is authorited.30 Nonresidents and foreign citi- 
zens may Serve as custodians.31 If the transfer is intended to 
avoid estate taxes, however, having either the transferor or the 
spouse of the transferor serving as custodian is inadvisable.32 

The UTMA has extensive provisions for appointing a suc- 
cessor custodian when a nominated custodian is ineligible, 

serve.33 Generally, the transferor has 
or if a successor is needed 

prior to, or at the time of, the attempted transfer?“ otherwise, 
the authority to designate a successor lies in the current custo- 

n fails to act, the minor.35 
I .  

I i I  

2 6 . k  infra notes 76-84 and accompanying text. ’ 

Costs of a Custodianship 

The UTMA provides little discussion of costs associated 
with the custodianship. Generally, a custodian is entitled to 
reimbursement from custodial property for “reasonable com- 
pensation” and “reasonable expenses incurred in the perfor- 
mance of the custodian‘s duties.” L“Reasonable” charges can 
be determined by agreement; but, failing agreement, may be 
established by reference to a state statute or court order. How- 
ever, under no condition may a transferor who also is the cus- 
todian receive compensation,36 

The Custodian ’s Responsibilities I 

I As a general matter, the UTMA gives the custodian broad 
discretion in handling the minor’s property. ,If the custodian 
avoids a few specific problem areas, the trustworthy custodian 
need not worry about the possibility of legal liability to the 
minor or third parties. 

Investments 

uired to take control of cus 
egister or record the title as cus- 

custodian may, in his or her discretion, 
operty in the form originally received. 

property and, if approp 

I 

I 

I 

*‘LITMA. supra note 1, %!j 10, 12(d). 

u / d .  $4 1.9. A transferor under the age of 21 may serve as custodian for certain types of property. Id. 

m/d. A trust company is a financial institution, corporation. or other entity authorized to exercise general trust powers. Id 9 l(17). 

W1d. 5 10. When the state of Nevada adopted the U’IUA. Nevada ed this section (P IO) specifically prohibiting the use of “co-custodians.” However, the 
remainder of the UTMA (as adopted in Nevada) makes multiple references to the custodian in the singular (e.g.. “the custodian,” “a0 adult” “a trust cbmpany”). It 
is unlikely, therefore. that Nevada intended to create the possibility of multiple persons or entities servin ultaneously as ‘to-custodians.” See NEV. RES. STAT. 
55 167.010 to 167.100(1985). 0 

]‘The UTMARlGMA does not contain any residency requirements for custodians. In Estate of Mantzouras. 589 N.Y.S.2d 724 (Surrogate’s Court, New York 
County, 1992). testator Mantzouras. a New York domiciliary, died and left a will providing for a substantial bequest to his grandnephew, Elias, a minor living in 
Greece. The will allowed the executors to make the bequest “to any relative of the minor as custodian for the minor under the applicable Gifts to Minors Act.” The 
executors sought to give the money to Elias‘s father, a Greek citizen, as custodian; and a guardian-ad-litem appointed by the city challenged this custodianship on 
the grounds that appointment of an unbonded, nondomiciliary alien would leave no safeguards for Elias’s protection. The court held that “absent a specific require- 
ment in the UGMA that a custodian must be a resident or citizen of the United States a nonresident alien may be named custodian.” Id. at 726. The court rejected 
application of New York‘s general statute on fiduciaries (which required appointment of a resident as cofiduciary when a nonresident was named tis fiduciary) 
because “it is clear the draftsmen of the UGMA intended fiat in most circumstances, a custodian would be appointed and serve without court involvement.” /d. 
The ability to designate nonresidents and aliens as custodians is good news for the military attorney, because military clients often have relatives living away from 
the client’s state of domicile. Many clients may want a foreign national, as in Mmtzouros. designated as fiduciary. 

I ,  

I 

3ZUTMA. supra note 1.  $ 9 (comment). 

34id. 4 18(a). 
I 

35/d 

“5id. 5 IS(@. (b). Any cush ian  

18(b), (c). (d). This section is complex and contains multiple limitations on who can appoint whom as successor custodian. 

his or her option, serve without compensation. Id. cmt. r“ 
” Id .  $ 12(a). Absent a specific court order, a custodian is not required to post a bond. id. 9 15(c). 

MAY 1995 THE ARMY LAWYER DA PAM 27-50-270 7 



Only if the custodian intends toactively manage the custodial 
property need the custodian be concerned with the standard of 
care or other liability issues discussed in this section.38 1 

1 1  

If the custodian begins .to actively manage the property, the 
custodian may binvest and manage custodial property with “all 
the rights, powers, and authority over, custodial property that 
unmarried adults have over their own property.”39 Under the 
UTMA, the custodian must exercise th is  authority with the 
“standard of w e  that would be observed by a prudent person 
dealing with the property of another.”a 

Are certain investments too risky, so that the custodian may 
be liable for any loss of principle? Furthermore, are certain 
investments too conservative, so that ,the custodian may be 
liableyfor loss of income?, Case law41 helps to illustrate this 
“prudent person dealing with ,the ,property of another” stan- 
dard. ’ , I  I d  3 

I 1 1  5 

! 

First, the UTMA standard is a more conservative standard 
than a “prudent person dealing with one’s own property.” 
because a prudent person may take certain ~ s k s  .with his or 
her own property that a prudent person would not take with 
someone else’s , m e  “prudent person dealing with 
the property of another“ standard emphasizes preservation of 
capital oyer growth of capitaLO3 Therefore, although custodi- 
ans shauld not convert custodial property ,into cash under the 
mattress, custodians do not have to seek an investment with 
the highest available yield if they can cite concerns about risk 
or liquidity.4 Thus, conservative investments are not a poten- 
tial source of liability for the custodian. 

, ,” 

’ Investments on the speculativerend of the spectrum are 
another matter., Speculative investments should be avoided. 
For example, custodians s probably avoid investing in 
speculative penny I stocks. stodians also should avoid 
puttidg custodial assets.into speculative business ventures.& 

I ’I 
lHSee id. 5 12(b) cmt. Thus, if the custodianship is created with some risky investment, s 
Yttempt to avoid liability. 
give the minor any kcours 

7Yld. 5 13(a). Although custodians may be ‘granted this broad pbwer to manage property and change the form of property. why would third parties want to deal 
with a custodian? Third parties might have degitimate concerns about whether the custodian is properly appointed, or whether &he property is  being managed and 
expended under the proper custodial standards of care (discussed later). However, the custodianship arrangement is structured so that third parties can “act on the 
instruction of, or otherwise deal with.” anyone holding themselves out to be a legitimate custodian or transferor. Third parties so acting, in “good faith” and in the 
“absence of knowledge” of a problem with the custodianship, are protected from personal liability to the minor or the minor’s representative if that liability is 
premised on the invalidity of the custodianship or the impropriety of any property transaction. Id. 5 16. Without a duty to look beyond the custodian’s assertions of 
custodial validity and transactional propriety, third parties are more likely to deal with putative custodians. This. of course, makes the custodian’s job easier. 
Unfortunately, this provision also makes it easier for the negligent or dishonest custodian to waste the custodial property and leave the minor without any decent 
remedy. ! I  I 

an peed nqt rush to sell the stocks in an 
quently go to zero will not ng as the original custodial propeFy is  properly regi 

st the custy6n.’ Section IZ(C) also contains limits o # i 

1 1 e 
I ‘  . I J I ’  

M f d .  5 12(a), (b). The comment to 5 12 indicates that this standard was intentionally varied from the UGMA standard of “one who is seeking a rensonable income 
and preselvation of his capital.” The UTMA standard was redrafted to ensure that courts would apply it as an objective standard. The original UGMA standard, 
which emphasized how the custodian might deal with his or her own property, was considered by some couIts to be subjective. I See. e.g.. Matter of Levy. 412 
N.Y.S.2d 285,291 (N.Y. Sur. 1978) (custodian is not a fiduciary under New York laws and the UGMA standard of care is so broad that n o d l y  courts will not 
substitute its judgment on expenditures for that of custodian). However, the UTMA Standard supersedes the UGMA standard in UGMA states subsequently adopt- 
ing the UTMA standard (see Buder v:Sartore, 774 P.2d 1383 (Colo. 1989)). although two states (Georgia and Illinois) adopted the UTMA but specifically amended 
it to keep the UGMA standard; see 8B U L A .  537-38. In any event+ a custodian who stays within the bounds set by the UTMA standard will satisfy the standard of 
care in UGMA jurisdictions. Aside from the standard provided in the UTMA, an UTMA custodian “is not limited by any other statute restricting investments by 
fiduciaries.” UTMA, supra note 1, 8 12(b). Thus, individual state laws restricting or limiting the investment powers of personal representatives. trustees, or 
guardians do’not apply to the UTMA‘custodianship, effectively removing the custodianship from state law and making its application more uniform across the vari- 
ous jurisdictions. However, if an UTMA custodian has a special skill or expertise, he or she is expected to use thatcxpertise. Id 0 12(c). 

I L 1 1  

4’The UTMA standard of care mirrors the standard established for fiduciaries in the Uniform Probate Code (WE), UPC. supru note. 6, 8 7-302; and the case law 
interpreting the UPC standard may be used to interpret the UTMA standard. UTMA, supra note 1. 5 12 cmt. Unfortunately, much of the UPC case law is useless 
when attempting to interpret the UTMA standard. Uniform Probate Code cases involving alleged fiduciary breaches by personal representatives often hinge on the 
requirement that personal representatives must settle the affairs of an estate and distribute the estate in a short period of time-considerations that do not normally 
impact the UTMA custodian. Some jurisdictions (e.g., Arizona) use a standard of c;Lre for trustees identical to the UTMA standard; cases intedreting the actions of 
a trustee in these jurisdictions also may be helpful. See, e.g., Shriner’s Hosp. for Children v! Gardiner, 733 P.2d 1 1  10. I 1  11 (Az. 1987) (see infrh hote 48 for a 
summary of this case). I f  

42See. e.g., Estate of Tessier. 468 A.2d 590 (Me. 1983) (interpreting UPC standard of care). 

41Buder, 774 P.2d at 1387. 

“In Estate of Tessier, 468 A.2d 590 (Me. 1983), the court rejected the plaintiffs contention that failure to move m 
(then yielding from 6% to 7.5%) to six-month money market Certificates (then yielding 11%) 

45Euder, 774 P.2d at 1383 (UTMA custodial investment in “blue chip” stocks was acceptable, but not custodial inves 

, - 
‘ ,  1 .  
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A custodian who wishes to invest in speculative or complex 
investments is well advised to get professional advice,47 
although custodians must make their own rdecisions based on 
that advice and not delegate authority to others to make the 
decisi0ns.a 

during the course of the custodianship. Proper identification 
of custodial status limits the potential for personal liability in 
the event of a lawsuit involving an alleged breach of contract 
or 

Certain property should not be commingled. For example, 

Custodians who actively .manage custodial property, how- 
ever, may pick from a wide variety of acceptable investments. 
Savings accounts, insured certificates of deposit, treasury 
notes, bonds (other than junk bonds), and common ‘stocks of 
highly capitalized companies49 all would fall in the UTMA 
investment standard. Additionally, the purchase of mutual 
funds which invest primarily in the above investments would 
be akceptable.50 

the Custodian should not mix custodial property with noncus- 
todial property.52 Additionally, custodial property maintained 
for different beneficiaries should not be commingled.53 Final- 
ly, even in cases where the custodian is only handling custodi- 
al property for a single beneficiary, the custodian should keep 
property transferred in different ways (e&, inter vivos versus 
testamentary) separate if the age of mandatary distribution 
vanes depending on how the property i s  uansferred.54 

Custodial property may not be placed in a joint tenancy 
joint ownersfiG in the de from the general standard of care and forms of allow- 

able investment,‘custodians must be aware I /  of a few other lia- 
bilit) pitfalls. 

yith right of survivorship,55 
form bf ten&,ts in y-ommon , <  is pemissible.56 A 

Although the UTMA is silent on the issue of self- 
dealing, the custotlian probabiy should avoid any transactions 
that might give the appearance of benefiting the custodian at 
the expense of the custodial property.57 

Custodians should be careful to jdentify Iheir status (e.g., 
“John Doe as custodian for Jim bo$’) on all documents (such 
as account forms, purchase ,agreements, cpntracts) generated 

I 

47See Estate of Falk. 1991 WL6380 (Minn. App.7 1991) (interpreting UPC standard of care). In Fdk .  a personal representative was found to have breached his 
fiduciary duty. Under the t e r n s  of a land contract, the personal representative had the power to cancel the contract, get the land back, and keep all previous pay- 
ments as liquidated damages if the debtor defaulted. When the debtor did default, the personal representative settled with the debtor by allowing him to keep one 
quarter of the land in exchange for returning the rest. The court stated that the personal representative should have investigated the enforceability of the contract, 
the money needed to enforce the contract, and the recovery that could have been had, prior to settling with the debtor. 

4See Shriner’s Hosp. for Children v. Gardiner, 733 P.2d 1 1  IO. 11 11 (Az. 1987) (interpreting Arizona trustee standard of care identical to UTMA standard of care) 
In Shriner’s. a trustee allowed a stockbroker to make independent decisions about purchases and sales of stock. The court held that the trustee’s delegation of 
responsibilities that she could reasonably be expected to perform herself (the purchase and sale decisions) was a breach of the fiduciary duty. 

49For purposes of trust law. investment in “speculative” stocks can be avoided by purchasing stocks in  “established or seasoned” companies and avoiding “newer 
or smaller” companies. See GEORGE T. BOGERT. THE LAW OF TRUSTS AND TRUSTEES 5 612 (rev. 2d ed. 1980). 

MUTMA. supra note 1 . 0  12 cmt. However, mutual funds carry some risk for the custodian. first. the custodian may not be able to ascertain exactly what the fund 
manager i s  investing in (e.g.. as with the recent problem of derivatives in the bond market). Second, if the fund i s  invested in risky assets and the fund loses money, 
the custodian could be held liable for letting someone else (e&. the fund manager) make decisions. See Shriner’s, 733 P.2d at 1 1  IO.  

5’For contract claims, the custodian will not be personally liable on the contract so long as the custodial capacity was identified, either orally or in writing. when 
entering into the conhad. UTMA, supra note I,$ 17(bMl). Additionally, the custodian will not be personally liable on a claim sounding in tort or other claim aris- 
ing from ownership of custodial property unless the custodian was “personally at fault.” Id. 0 17(b)(2). Likewise, a minor is not personally liable unless personally 
at fault. Thus, third-party creditors generally are limited to claims against the custodial property. Id. (comment). 

5 2 M  5 12(d). Bur see Matter of Levy, 412 N.Y.S.2d 114 (N.Y, Sur. 1978) (commingling of funds in UGMA jurisdiction will not be punished in absence of bad 
faith, willful wrongdoing, or gross negligence). In Gray v. United States, 738 F. Supp. 453 (N.D. Ala. 1990). a custodian mingled her own personal funds with cus- 
todial assets. The Internal Revenue Service (IRS) taxed the custodian on the income from all the assets in the account, including those assets that were arguably 
custodial assets. The custodian challenged the assessment, and the court held for the IRS. 

53UTMA, supra note 1 . 8  12(d). 

Mid. (comment); see also Appendix B (for variations in age of distribution by method of transfer). For example, a minor may, on a parent’s death, receive custodi- 
al assets through both an SGLl designation and through a will provision. Only a minority of states (about fourteen, see Appendix B) set the same mandatory ages 
of distribution for these two types of transfers. If the custodian is operating under some other state’s UTMA, and starts mixing the life insurance proceeds with the 
probate proceeds-buying and selling a s s e t s 4  custodian could encounter a significant accounting problem when the minor reaches the first age of distribution. 

I 

55UTMA, supra note I. 5 12 cmt. A custodian may receive property transfemd in joint tenancy with right of survivorship and may retain property so transferred, 
but may not actively convert any property to that form. Id. 

%Id 12(d). 

nFor example, the general law of trusts. as it has developed in the various states, prohibib a trustee from selling or buying trust property. BOGERT. supra note 49.0 
543(A). As a general matter, trustees also are. prohibited from taking trust property as an offset against debts allegedly owed by the trust beneficiaries to the trustee. 
Id. 5 814. 

P 
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i Finally, iustodians should not give away property for inad- 
equate consideration,s8 land custodians of tangible property 
should kdep the property inkgood operatibn and repair9 

L /  1 / ’  1 

minor.65 Either an “interested person” or alminor who has 
attained the age of foumen may petition a ;Court-to inter, 
vene.66 The term “interested person’iincludes the transferor, a 

I parent, a conservator, aguardian, a publiciagency, or a credi- 
xpendi ture tor.67 I - ‘ / I  

- 
1 The custodian has broad discretion to spend custddial prop- 

Arty on ‘bthalf of the minor. Specifically, the custodian may 
spend anJ’manies Ithat the custodiatl “considers advisable for 
the use.and’benefi6’ ‘of the min0r.m This “use and benefit” 
standard includek suppbA and maintenance of the minor, but 
goes beyond that to-include such items’as payment of legally 
enforcdablt bblIgatidn4 (such as payment oft tort claims‘ 
against the or taxes owed by the minor).gl 

for the use and benefit.” If the custod 
ure benefits the minor, either directly or 
stodian should’ be protected from liability. 

The custodiaq,is probably best advised, however, to avoidi 
using custodial property to make charitable gifts63 or using 
custodial property in any way that gives the appearance of 
self-dealing.@ 

) A court mav order a custodian to use custodial assets as the 
court considers advisab\e for ‘the use and r 1 -  benefit of ,the ’ ‘ 

1 

At some point, custodial property ‘must be distributed out- 
right ty thk minor. The age of required dispibution depends, 
however, on how the prope9y was tradsferred. The UTMA 
provides that property transferreb pursuant to an h e r  vivos 
gift, an exercise of a power of appbintment. by will, or’by the 
terms of a trust, will be distributed to the minor wh’en the 
minor reaches the age of twenty-one.68 The age of distribu- 
tion for other UTMA transfers (such ‘as iestamentary transfers 

7 through life insurance designatidn emplbyee benefit plan 
or a payable on death account) is tied to the age of majority ih 
the enacting state.69 H 
and UGMA have‘ chahg 
as originally set forth in 
d states actually allow 
custodianship, discretion to varyhe age of distribution within 
a fixed range of ages. The age of distribution is set by insert- 
ing, in the writing treating Ithe cu Anship, words to the 
effect of, “The custodianship ik to inue until the age of 

I I  , I  

,- 
WFogelin v. Nordblom. 321 N.E. 2d 1007 (Mass. 1988) (custodian was grossly negligent and bkached fiduciary duty by relinquishing property for inadequate a n -  
stdention); Hinschberger, By and Through Olson V. Gdggs Collnty Social Sews.. 499 N.W.2d 876 (N.D. 1993) (conservator breackd fiduciary duty by failing id 
ascertain value of property before renbuncing it). 

f Baldwin, 442 A.2d 529 ( 982) (inierpreting UPC standard of care). In Baldwin. a bank appointed as executOr viol 
ation when it failed to inventory and monitor the ongoing operations of a family business placed in its care. ” ’ ‘ 

. The UGMA standard is different: the custodian in an UGMA state day  usecustodial property “for the support, m 
cation, and benefit of the. minor.” UGMA, supra note 2.5  4. The UTMA drafters changed this standard to remove any inference that the custodian was limited 

iding the minors’ “required 

61 UTMA, supra note 1. 8 7 cmt. If t 
divorces, the spouse has no right of election against custodial assets. Id. 

6:The UTMA does not provide guidance on whether and how custodial monies may be paid over to n third party (e.g.,ra guardian of the person of the minor of<a 
relative o 
trust, can the part of a guardian 
phylactic matter, the custodian who provides money to a th 

.” UTMA, supra note 1, 5 14 cmt. 

r has a child, custodial ‘Bssets may be used to pay the child sup 

, I I 

I 

use of the minor. The law of trusts varies from state to stye on whether a mstee,‘in the absen’ce of specific guidance 
over the beneficiary’s money to that guardian. ‘See BOGERT. s u p ~ u  note 49, 4 814: As 
obably should provide written guidance to the thifd party on se ofthe, finds &j demand 

some sort of accounting (e.g., paid receipts) from the third party. ,I . . 
1 ,  

“This action may be interpreted as giving away property for inadequate consideration. See supra note 58 and accompanying text. 

1 ,  1 
i, I 

I . .  
I 
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( f i l l  in rhe desired uge).'"'J The actual requirements of each 
state are listed, by state and type of custodial property, at 
AppendixB, I 

Recourse Against the Custodian 

Very few teported cases contain allegations of custodial 
neglect or abuse.7' But what if the minor or other interested 
party is unhappy with the custodian? On proper petition, a 
court may remove a custodian. A minor who has attained the 
age of fourtekn, the transferor, an adult member of a minor's 
family, the minor's guardian, or the minor's conservator may 
petition the court to remove the custodian and appoint a suc- 
cessor custodian, or, alternatively, to have the custodian post a 
bond.72 

Courts may require custodians to pay the minor damages 
for any breach of fiduciary duty that causes a loss of custodial 
property.73 The custodian also may be required to pay the 
minor's attorneys fees.74 

Choice of Law 

Although the UTMA and UGMA are uniform acts, they 
have been adopted with variations between jurisdictions. 
Most of these variations are insignificant, but a few variations 
may be important.75 With clients who come from state A; are 
presently in state B, consider themselves domiciliaries of Mate 

A, B, or C, and may eventually move to state D, the military 
attorney needs to understand the choice of law and conflicts of 
law provisions contained in the IJTMA/LJGMA. 

The transferor designates the state law of choice by refer- 
ence to that state at the time the custodianship is  created. The 
state selected, however, must have some minimum connec- 
tions with the UTMA transaction. Specifically, at the time of 
the'transfer, either the transferor, the minor, or the custodian 
must be a resident of the nominated state, or the custodial 
property must be located in the nominated state.74 The state 
courts in every UTMA state are bound to follow the particular 
version of the UTMA or UGMA in the state nominated by the 
transferor.77 However, if at the time the custodianship is cre- 
ated, insufficient nexus with the selected state exists, the 
courts of any UTMA state that had sufficient nexus at the time 
of attempted creation may save the custodianship by applying 
their version of the U T M A . 7 8  

What does all this mean for the military attorney advising a 
client on the creation of a custodianship'? Usually, the attor- 
ney will be looking for a state that has an UGMA/UTMA that 
allows for the particular type of transfer79 and that allows for 
an older age (either twenty-one or twenty-five) as the age of 
mandatory distribution. If the soldier is domiciled in such a 
state, reference the state of domicile in the will or life insur- 
ance designation. If the soldier is  not domiciled in an appro- 
priate state, consider whether the custodian of choice resides 
in such a state. For significant amounts of money, selection of 

7OMost parents probably would want distribution delayed as long as possible, within reason, to ensure that the child has enough maturity to handle the property. 
Alaska, California, and Nevada currently allow the parent to vary the age of distribution from 18 to 25 years of age. Arkansas. Maine, New Jersey, New York, 
North Carolina, and Virginia currently allow the parent to V a r y  the age of distribution from 18 to 21 years of age. For the requirements of specific jurisdictions, see 
Appendix E. 

7lThe paucity of court eases in this area might have various explanations. Some custodial abuse probably is never discovered because the propeq is lost or con- 
verted and the minor never learns of the existence. of the custodianship. In other cases, the abuse may be discovered. but the minor (or the minor's representative) 
desires not to upset family harmony and takes no legal action. See McGovem. supra note 5, at 16. The few reported cases include Buder v .  Smore, 774 P.2d 1383 
(Colo. 1989); Matter of Levy. 412 N.Y.S.2d 265 (N.Y. Sur. 1978) (custodianhother used custodial proceeds to pay back mother's personal loan); Roig v. Roig, 
364 SE.2d 794 (W. Va. 1987) (custodianhother used custodial proceeds to buy fur coat). 

72UTMA. supru note 1, 0 18(f). 

BBuder, 774 P.2d at 1389. Although the UGMA contains a specific provision making the custodian liable (and authorizing the p 
incurred due to bad faith, intentional wrongdoing, gross negligence, or imprudent investing (see UGMA, supra 
liabiliiy. The Buder court reasoned, however, that the minor's right to demand an accounting from the UTMA c 
the right to sue the custodian for damages. 

ent of damages) for losses 
' 9 51, the Ul-MA does not discuss custodial 

(rnMA. supra note 1 9 6 I 9) encomp=ses 

74Buder, 774 P.2d at 1386. 

75For example, the age of mandatory distribution varies from state to state. and a few of the UGMA jurisdictions do not allow for the creation of custodianships by 
will. See Appendix B. 

76UThiA, supra note 1 ,  8 2(a). The UGMA contains no conflicts of law provisions. 

77Id. 4 2(c). The UTMA in the state of choice applies even if, after creation of the UTMA. the minor. the prope~ty. or the custodian move to another state. Id. 

'81d. 6 21. 

79That is, by inter vivos gift by will, or by life insurance beneficiary designation. 
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a corporate custodianso In such a state would 8e a viable altei- 
hative. If the custodian does not have the prop& connections 
with the state, and an insurance designation I's'ttt issue, consid! 
er selecting an insurance company located in an appropriate 
state.s'"'Any of these meet the minimum 
nexus requirements. 

I In the worst, case scenario, the soldier selects a state without 
the minimum nexus requirements (unlikely, with proper plan- 
hing) and all of those states that have some minimum nexus to 
either. the soldier, the property, or the custodian are UGMA 
(not UTMA) states (an even more unlikely possibility), 
Because the UGMA, unlike the UTMA, does not have any 
conflicts provisions, the validity of the custodianship would 
be uncertain. \The courts in these UGMA states probably 
would follow the intent of the transferor and provide, for the 
creation of a Custodianship pursuant to their custodial laws, 
but it is possible that the custodianship would fail and the 
property would be transferred into a guardianship. 

rr i 

I 

What happens if property is transferred pursuant to a given 
state's UGMA, and that state subsequently enacts the UTMA? 
The UTMA provides guidapce on this issue. Property trans- 
ferred purspant to a given state's UGMA will be governed by 
the provisions 9f that state's UTMA, when, and if, the UTMA 
is adopted in that jurisdiction. However, the UTMA provi- 
sions will not apply where the applicatioq of, the UTMA 
would deprive the minor of "constitutionally vested" rights in 
the UGMA property or would extend the age of distribution 
applicable under the UGMA.82 

dianshiphay Hot be \he besi choke for a particular client. 
The L#A 'shbuld be cognizant, therefore, af the jdo  primary 
alternatives to the custodianship ( i e . ,  trusts and guardian- 
ships) and the relative advantages and disadvantages of each. 
The attorney may want to recommend some alternative to the 
custodianship (e.g., a trust), even if such a recommendation 
means referring the clients ta another attomey for implemen- 
tation. Because military clients are much more likely io seek 
and receive advice on testame planning (i.e;, wills, and 
life insurance) than inter vivos ing,s3 the cornparisQn of 
alternatives is made assuming a testamentary dispositioq and 
an intent to establish posrmortem con 

F 

' t  , I  

Cfmparisan oJ; Custodifuzships with Trusts 

As discussed in the introduction, a custodianship is a pro- 

ships can be compared in a general fashion and relative advan- 
tages and disadvantages ascertained.' 

1 Advanhges of Custodianships I # '  ' 
t - I  , / a  I ' J  

Testamentary custodianships offer several advantages id 
comparison with trusts. The primary advantage, particularly 
for the military httorney, results from the custodianship being 
a uniform act recognized in all jurisdictions. Once estab- r- 

lished, the operation of the custodianship under various cir- 

I \ 

MJThe author performed an informal survey of bank trust departments-Jefferson National, Crestar, and Central Fidelity-in Charlottesville. Virginia (the Virginia 
version of UTMA has a mandatory age of distribution up to age 21). All three banks indicated that they would accept a nomination as an UTMA Fustodian, if the 
amount of custodial property was sufficient. One bank indicated that, to make the custodianships economically viable, a minimum of $75,000 per beneficiary 

d b e n  ts (which they indicated was lower t h q  their 
admin cusfodianship, advise the soldier to 

Contact the ank of the nomination and containing 
any guidance on the use of the funds (e.g~.'pnmarily to tter IS not a legal requirement and not legally 
binding on the bank. However, the letter will help the bank when the soldier dies, the insurance claim forms have to be filed, and the bank, ultimately. is consider- 
ing how to spend the money for the "use and benefit" of the minor. 

81 Unfortunately, the Office of SGLI is located in 

an ,mnual,administrati 

ucation) that the soldi 

r the age of dishbution in custodianships 
by insurance See Appendix B. 0 I 

8*UTMA, supra note 1.4 22 cmt. However. property received under the UGMA should not be commingled with property received under the UTMA. See Thomas 
E. Allison, The Uniform Transfers to Minors Act-New and Improved, Bur Shorfcomrngs Still E3isS 10 U. ARK. LITILE ROCK E.J. 339.360 n. I50  (1988). 

I 83See supra note 4 and accompanying text. I / I  I / I  

/-- *4All transfers to minors can be divided into two different categories: testamentary transfers and inter vivos transfers. The primary purpose o 
fers i s  usually to establish control mechanisms that ensure minors are properly cared for after the death(s) of their parent(s). The primary p 
vivos transfers to minors i s  the potential for property conservation through tax savings: savings 
further discussion of inter vivos transfers. 

e taxes, gift taxes, and estate taxes. 
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tion and administration of the trust. Some additional advan- 
tages of the custodianship follow. 

A custodianshlp can be established informally and usually 
with just a few written words. A trust document, on the other 
hand, may be several pages long and may require certain for- 
malities in its execution. 

/̂ . 

Any nontesident may be selected to serve as a custodian. 
State fiduciary law varies, however, on whether, and under 
what circumstances, a nonresident can be named as a trustee: 
Income taxes are a relatively simple proposition for a custodi- 
anship. All income on custodial propeny i s  immediately tax- 
able to the minor, whether or not the custodian distributes or 
otherwise expends the income during the year the income is 
received. On the other hand, the trust is a separate taxable 
entity that must prepare separate tax forms for income that is 
not distributed by the trust in the year received.85 

Finally,’when a custodianship i s  dehignated as a life insur- 
ance beneficiary, payment to the custodiafi should be made 
immediately after death without any court intervention. How- 
ever, the same life insurance company may not pay immeai- 
ately on a trust designation.86 

, 
Potential Advantages of Trusts 

However, the custodianship may not be the best vehicle for 
every testamentary distribution to a minor. The trust option 
offers some potential advantages over a custodianship. 

eighteen or twenty-0ne.8~ If the assets are significant, many 
transferors will want to avoid the possibility of an irresponsi- 
ble young adult wasting the fundsj or, even worse, relying on 
the funds to the detriment of career development.88 A trust 
allows the settlor great flexibility to designate the age of dis- 
tribution.89 

 the m s t  option offers the settlor more flexibility than the 
custodianship in other matters. For example; the settlor may 
designate specifically what the trustee can ‘(and cannot) do 
with the assets as far as investments and expenditures. 
Although the transferor in a custodial situation informally can 
advise the custodian on the transferor’s desires, these desires 
cannot be legally enforced. 

Another potential advantage of the trust option is the ability 
to establish one trust for multiple beneficiaries. In ,contrast, a 
single custodianship cannot be used for the benefit of multiple 
minors. If more than one minor i s  involved, a separate Gusto- 
dianship must be established for each. The funds available for 
transfer must be split between the custodianships, and, hence, 
between the minors. Therefore, even if the same person is 
designated as custodian for all the minors, the custodian does 
not have discretion to use one minor’s funds for another 
minor. This limitation may be undesirable where the transfer- 
or wants the fiduciary to use the money for a group of chil- 
dren on an “as needed basis,” but the limitation might be 
acceptable if the transferor does not want one child (e.g., a 
special needs child) to use up all the funds available to the 
children. 

The mandatory age of distribution of custodial assets varies 
depending on the state and type of transfer, but usually is 

A trust may include a spend$rift provision,? while the cus- 
tqdial acts contaiq no spendthrift protections. The absence of 

asuntil recently, the trust could be used as an income tax saving device by splitting income between the trust and the minor. However, the recent increase in trust 
income tax rates virtudly eliminated this advantage. For example, in 1995. only the first $1550 in trust income is taxable at the lowest rate (15%). Trust income 
above $1550 is taxed at marginal rates of 28-39%. See FEDERAL TAX HANDBOOK, para. 1106 (Research Institute of America, 1994) [hereinafter FEDERAL TAX 
HANDBWK]. Also, perhaps in part because a custodianship i s  not a separate taxpaying entity. a bank trust department may charge lower administration fees for cus- 
todianships than trusts. See supra note 80 (discussion on corporate custodians). 

aspayment of life insurance proceeds payable to, or on behalf of, a minor generally will be delayed pending court intervention. For example, when a minor is 
named outright as the insurance beneficiary the insurance company (including OSGLI) will, generdly. pay only the court-appointed conservator; nrrd when a testa- 
mentary trust is named ak the designated beneficiary the insurance company generally will require court approval of the trust document. Only when an inter vivos 
trust or a custodianship is designated as the insurance beneficiary will the insurance company pay without court intervention. See DEP’T OF ARMY, REG. 600-8-1, 
ARMY CASUALTY OPERATTON~~ASSISTANCENSURANCE, para. 11-30e(l)(a), g(l)(a) (20 Oct. 1994) (OSGLI does not require court interyention for inter vivos trusts 
or custodianships); USAA Letter, supra note 23 (USAA generally will pay on an inter vivos trust or a custodianship designation within three business days of 
receiving certified death certificate). 

1 

8 ,  

87See chart at Appendix E. 

USA trust is the only option that keeps the property out of the hands of the beneficiary for as long as the settlor may desire. 

89The problem of premature distribution, however, can be mitigated even in a custodianship. For example. the transferor can invoke the custodial act of a state that 
has a later age of mandatory distribution; to include a few states that allow for mandatory distribution as late as the age of 25. See chart at Appendix B, The choice 
of law rules provide the transferor with significant leeway in selecting the applicable state. See SUP~Q notes 76-82 and accompanying text. Additionally, the trans- 
feror could limit the dollar amount of assets in the custodianship and indicate to the custodian that the intended purpose of the transfer is to care for the mlnor prior 
to the age of distribution. The funds should be used by the custodian for expenses su college tuition and the amounts remaining at the age of distribution 
would not then be too significant. 

rc4. 
A “spendthrifi” provision operates to bar creditors of the beneficiary from mcess to the pdncipal and income of the trust The spendthrift provision prevents the 

beneficiary, prior to distribution of trust property, from assigning or pledging the trust property as collateral. Most states recognize and enforce spendthrift trusts. 
See BLACK’S LAW DICIIONARY 1256 (5th ed. 1979). 
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spendthrift provisions in the UTMA raises a concern that a 
beneficiary might use icustodial property as collateral, or that a 
beneficiary might incur debts and a judgment creditor might 
attempt to enforce' the debts against custodial assets.9' For 
beneficiaries who have not reached the age of majority, the 
absence of spendthrift provisions should not be of much con- 
cern. Third parties transact business with these parties at their 
own risk: except for torts #or the cost of necessaries, the minor 
has the power'to d isaf fm any transactions.92f.The more seri- 
ous problem involves beneficiaries vjho have achieved majori- 
ty but have yet to reach the age of mandatory property 
distribution. Hopefully, parents will have some idea of 
whether their children are likely. to become spendthrift prob- 
lems. If they are, and significant assets are to be transferred, 
the custodianship may not be an appropriate vehicle.93 

I t ( 1  ' 
Comparison of Custodianships with G 

Ahother alternative for transfer to minors 
I . c  

I I I ,  

Potential Advantages of Custodianships I"' 

' I  I 1 

I n  general, when comparing the custodianship with the 
guardianship, the custodianship presents many of the samd 
advantages that it has over the &st. Fdr example, the law of 
guardianship is state specific and is difficult for the military 
attorney to research and advise on! ' a  nonrksident may not be 
able to berve as guardian; insurance proceeds will not be 
payable to a guardian without court intervention. 

The custodianihip has additional advantages'ovei guardian- 
ships. The custodianship offers the possibility of flexibility In 
the age of mandatory distribution, while the guardianship 
offers no flexibility. The guardianship will terminate when 
the minor reaches the age of majority '(eighteen in almost 
every state). The minor is pen  likely to receive the'distribu; 
tion of remaining assets from the guardian at an age when the 
minor still is probably too immature to safeguard the assets. 

I Unlike a guardian, a custodian will pot have to post bond or 
endure periodic accountings by a court. Therefore, the custo- 
dian's job is easier than that of a guardian and the expenses 
associated with a guardianship (ie., costs for bond premiums, 

attorney's fees, court filing costs) are either reduced or elimi- 
nated. 

The custodian also has flexibility, in both ,investments and 
distribution of property, that a guardian may not have. 
Guardians may be advised to seek court approval for eny sig- 

- 
nificant expenditure or investment decision. , I 1  . I  , I t  

Custodians have all the rights to handle,property that 
unmarried adults have with their own prqperty, and good-faith 
third parties can rely on the custodian's assertions of. the 
validity of the custodianship and proper use of the custodial 
property. #owever. .guardians do not usually acquire title .to 
the ward's property, and the acts of guardians, if without 
authority, mayl be voidable at the expense of third parties. 
Thus, third parties may be reluctant to deal with guardians.94 

> ' ,  
t 

1 ,  

Potential Advantages pf Guardianships 

Guardianships are structured primarily with the concept of 
ind. The requirement to post 

's  ability to expend and inv 
supervision ensure that the gu 

not, through misconduct or neglect, waste the minor's assets: 
The custodianship does not contain any significant oversight 
checks on the custodian and if the fiduciary is potentially 
incompetent or dishonest, then a guardianship would appear to 
be a prefeqed vehicle. After all, if there is no 
expend or invest, the above'listed advantages in 
ship become meaningless. P 

The possibility of waste or abuse in a custodianship situa- 
tion can, however, be mitigated. The mitigation is accom- 
plished primarily through careful consideration of who (or 
what) should serve as custodian. The transferor should be 
able to find someone (usually, a relative) who is both trust- 
worthy and financially competent. If the transferor is contem; 
plating nominating someone who i s  trustworthy, but not 
particularly knowledgeable about financial management, that 
person still may be able to serve effectively as custodian if 
they seek financial advice from professionals-something that 
the transferor could instruct on in a separate writing. Finally, 
a corporate fiduciary always remains a possibility when con- 
sidering a custodianship. As custodian, a bank can provide 
expert financial management skills for minimal cost,95 and the 

91 UTMA, supra note 1 , g  17 cmt. recognizes that custodial assets may be used to pay any legal obligation of the beneficiary and that the assets may be reached by 
creditors. 

I ' I  f 

92RESTATEMENT (SECOND) OFCONTRACTS 5 14. Cmt. b (1981). 

9 3 k s  a transferor or custodian have any duty to tell a beneficiary about the existence of the custodianship or custodial property? The UTMA and UGMA do not 
specifically mention this type of a duty, and no reported cases on this issue exist. The UTMA provides, "A custodian shall . . . make (tax records) available for 
inspection at reasonable intervals by a parent or legal representative of the minor or by the minor if the minor has reached the age of 14 years." UTMA. kupru note 
1 ,  Q 12(e). In any event, the custodian would find it difficult to conceal the existence of a custodianship from a beneficiary who has reached the age of majority, 
because any custodial income must be reported on the beneficiaries' tax return and so, by implication. the information would have to be provided to the benefxiary. 

WMcGovern, supra note 5,  at 3. (citing 36 WE. B. BULL., Feb. 1963;&STATEMENT2D OFTRU.SE f 7 cmt. a (1959)). 

7 

! ,  1 8 1 '  , 

9sSee supra note 82 and accompanying text. 1 ,  
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bank’s deep pockets reduce or eliminate the need for the pro- 
tections inherent in the guardianship.96 

I Conclusion 

. 
r t  

I P t ,  

Let us return to our initial scenario: a military officer 
(Colonel Lee) is conducting estate planning with her family (a 
husband and a young son) in mind. Colonel Lee decides to 
participate in the SGLJ at the maximum amount: $200,000 in 
coverage. She wants to list her husband as primary beneficia- 
ry and her son, by name, as contingent beneficiary. 

Fortunately, Colonel Lee goes to the legal assistance office 
for advice on the SGLI designations. The LAA explains the 
various options, along with their pros and cons, that Colonel 
Leelmay use to protect her son. The LAA is not familiar with 
the particular trust and guardianship laws of Colonel Lee’s 
domicile, but feels comfortable with the UTMA and recom- 
mends it as appropriate in Colonel Lee’s case,” However, 
Colonel Lee lives in state X, and the UTMA as adopted in that 
state has a mandatory age of distribution of eighteen for life 
insurance custodianships. However, Aunt A lives in state Y, 
and the LAA notes that the UTMA age of distribution in state 
Y is twenty-one. With a few strokes of the typewriter, the 
SGLI form is completed: the contingent beneficiary is Aunt 
A, as custodian under the UTMA of state Y, for’the be 
thechild. , 

Unfortunately, Colonel Lee and her husband are subse- 
quently killed in a car accident. Her son is seventeen years 
old at the time. The Office of SGLI immediately pays the 
UTMA custodian. That Aunt A is not a resident of the Lee’s 
domicile is irrelevant as far as the Office of SGLI is con- 
cerned. There are no extensive court proceedings, no delays, 
no court costs, no bond, and no residency requirements. The 

f“ 

boy’s eighteenth birthday-the age of majority-is fast 
approaching-but there is no need to rush any custodial 
spending decisions because the custodianship extends for an 
additional three years beyond his majority. On his eighteenth 
birthday the boy, receiyes a dictionary and a thesaurus (in lieu 
of a fast car and a boat). The boy then enters college, the cus- 
todian pays the tuition, and the boy goes on to be a,scholar 
andagentleman. , , , 

I l l  APPENDIX A 

The mMA/?JGMA and Inter Vivos Traders  

The article focused Ion the use of the UTMMJGMA custo- 
dianship as a vehicle for testamentary transfers. However, 
some LAAs may find themselves providing advice on inter 
vivos, or lifetime, gifts of property to children. This Appen- 
dix addresses some of the issues surrounding the use of the 
custodianship as a vehicle for inter vivos transfers.97 

The primary motivation for most inter vivos transfers of 
valuable property from parent to child is tax savings.98 
Specifically, gifts to minors may reduce the rate at which 
income generated by the property is taxed99 and may reduce 
the size of the donor’s estate for purposes of estate taxes.100 

milies are probably not in a position to 
, these potential tax savings. First, many 

s are not currently g income tax at high marginal 
rates, and so transfer of to a child would not provide 
significant income tax relief. Second, many military families 
will not have sufficient assets (e.g., $600,000 or more)lol M 
subjkt’the estate to any federal estate tax. so that inter vivos 
transfer of assets to a child would provide any benefit in the 
form of estate tax relief. Finally, many military families do 

at they can afford to tie up in a child’s name. 

I 

96lf an individual custodian wastes or abuses custodial assets, the individual custodian may not have m y  significant assets of his or her own y d  so may & judg- 
ment proof. The bank, on the other hand, cobld be forced to make good on the waste or abuse of one of its trust officers. I t  

WThe focus is on the parent as donor, although some of the discussion also applies to other adults as donors. 

98See Atkinson, Gifts to Minors: A Road Map, 42 ARK. L. REV. 567.568 (1989). Another possible reason to transfer property to minors is to disinherit a spouse, 
and the custodianship may have some value here. However, in some community property states, the transferor will find it difficult to convert community property 
into custodial property (See supra note 20 and accompanying text noncommunity property states. the transferor may attempt to convert his or her property into 
custodial property and thus reduce the size of the estate availabl he spousd right of election. In many states.’however, the spouse now may elect against an 
“augmented” estate which generally includes property transferred without consideration within a certain number of years of de&h. See, e.g., UPC, sup 
2-202(l)(iv) (covers transfers made within two years of death). But cJ In Re Zeigher’s Estate, 406 N.Y.S.2d 977 (Nassau Sur. 1978) (surviving spou 
reach property transferred into a custodianship because lhis property was not part of the defined New York augmented estate); In Re Estate of Schwartz. 295 A.2d 
600 (Pa. 19771 (same result, under Pennsylvania law, as Zoigher). 

WSee UTMA. supra note 1. 59 1 cmi., 9 cmt. For example, using the 1995 tax laws, property held by a married parent would generate income taxed at a 28% rate 
(assuming the total taxable income of the parent rests between $39,000 and $94,250). FEDERAL TAX HANDBOOK, supra note 85. para. 1103. The same property, 
transferred to a child age 14 or older. would generate income up to $650 that is not taxable (because of the child’s standard deduction), and income in from $650 to 
$22,100 would be taxed at only a 15% rate. For children under 14, however, this tax shelter is limited to B total of only $1300 in income, after which additional 
income is taxed at the parent’s marginal rate. Id. paras. 1102. 3134-36. 

IWDonors may transfer up to $IO,OOO a year, per donee, without incurring any gift tax liability. I.R.C. 9 2503b). The ultimate estate tax savlngs on the value of 
the property transferred may be amplified if the property transferred generates significant income, or appreciates rapidly in value, between the time of transfer and 
the donor’s death. Atkinson. supra note 98. at 569-72. 

101 The unified credit against federal estate &es is currently $192,800. I.R.C. 4 201qa). ‘The effect (of the unified credit) is to exempt up to S600.OOO from estate 
taxation.” FEDERAL TAX HANDBOOK. supra note 85, para. 5028. 

I 

I 

pi 
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I However, some families will meet these particular thresh- 
old requirements. For these families, Ithe usefulness of the 
custodianship as a tax saving inter vivos gifting device may 
depend on the ultimate use for which the donor’(parent or 
grandparent) intends the’property. That is, does the parent 
intend that the probrty be conserved for ultimate distribution ’ 
to the minor when the minor reaches the age’ of di:tribution? 
Or does the parent intend that the property be expended dur- 
ing the course of the custodianship? , 

If the donor views the gift primarily as property to be con- 
served during the term of the custodianship-for the property 
to be distributed in a lump, gum when the minor reaches age 
eighteen or twenty-one-the custodianship works well. 
Transfers made pursuant to the UGMAAJTMA are indefeasi- 
bly vested in the minor. Income generated by the custodial 
assets is taxable to therchild, not the parents. Property trans- 
ferred into a custodianship is considered a completed gift 
which qualifies for the annual $10,000 gift tax exclusion. 
Finally, the property transfetred is removed from the parent’s 
gross taxable estate,’so long as the parents also do’not serve ‘as‘ 
custodians.*02 Thus, for inter vivos gifts,’a Flative or corpo-’ 
rate fiduciary should probably berve a 

s The -use of custodial assets to €und college’expenses. how- 
ever, raises some troubling issues. :Tw,o,iSsues are of particu- 
lar concern: Does the parent’s obligation to support the child 
under state law include providing a.college education? And 
will the transfer of property from the parent into the custodi- 
anship undercut the parents’ ability, to qualify for state and 

- 
federal fipancial aid?. I I I I ) I  

I I 

)If, ‘as part of a parontb obligation to support his 
child, state law requirtis that the parent pay,for all or part of a 
child’s education,’then h e  use of custodial funds to pay for a 
child’s college expenses creates two related dangers for the 
parents. First, a minor is not legally rkquired Lo use his or her 
funds to fulfill the support obligation of the parents, so the 
parent custodian’s use of custodial funds (which belong to the 
minor) may be a breach ofsthe fiduciary duty of the custodiana 
and ultimate13 tesult*in’a ‘lawsuit against the custodian.l@f 
Additionally, d e  R S  may viewany amounts expended Out of 
a custodianship’ in fulfillmenr df a legal support obligation of a 
parent as incomk td the parent.105 If custodial properti spknt 
on college costs is taxed to the parent as indome. the custodi- 
anship will be transformed a’tax bavitlgidevice to a taxt 
trap for the parent. ’ $ ,  1 ,  

\ ’ I  ‘ I  ” 

More commonly, however, the parents want to use the cus- 
‘at l i&t  a signifi- 

’ Whether or not the payment of coli6ge expenses’is a 
todianship as a college fund pa I support responsibility depends on2 state law 

art, of the custodi e ’  answer varies from state to state. Two conflict; 
es. Because forty-t development of the law in this area: the reduction 

inter vivos custodianship which inate when the minor * in of majority from tkentd-d eighteen in most 
reaches age twenty-one (or later),lo3 the’custodianship ‘als s; and the growing realization of the impidrtance of’ 

a college’ education for children.*m Genkrall , siate’laws can would appear to be ideally suited to the coll~ge funding k k .  

’ 1 ,  ‘ I ‘  ) I  

,-- 

I b I >  , Y 
* !  

I 

I 
the donor custodians estate under I.R.C. 

59: 2036 and 2038. See UTMA. supra note I ,  0 9 cmt. (citing various Revenue Rulings and Estate of Prudowsky v. Commissioner, 55T.C1890, a r d p e r  curiam, 
465 F.2d 62 (7th Cir. 1972)). The UTMA (9: 20(3)) also provides that, in the event of the minor’s death, custodial property becomes part of the minor’s estate. The 
intestate laws of the various states provide that parents are the primary takers of children’s estates. Even parents who create a custodianship to remove property 
from their estate and appoint a third party cust@ian will find the property back in their estate if *e minor dies before the parent donor, See McCovem, supra note 
5. at 12. 

lo3See Appendix E. 
r 

7 A.2d 690 (Conn. App. C 
.W.Zd 439 (Wis. 1975) (c 

approval); Wolfert y. .Wolfert, 598 P.2d 5241 (Colo. Ct. App. 1979) ( 
ordered child support). 

‘”The IRS is concerned when property that belongs to a minor. in me that is used for t j ~  minor’s support. If some 
adult, usually a parent, has a “legal obligation” to support a minor, then, in the normal course of events, that adult must generate income to support the child and the 
income is faxed at the adult’s rate before being used to satisfy the adult’s support obligation.‘IHowever, if the adult can put income-producing pmptrty in the 
child’s name, and generate income that is taxed at the child’s rate (usually lower than the adult rate), the IRS will receive less in taxes. Additionally. because the 
adult needs less current income. the adult may structure some of his remaining assets into tax-free or tax-deferred vehicles and thus fprther reduce the total tnxes 
payable to the IRS. These possibilities do not please the IRS. So, to the extent that custodial income is used to replace some adult’s “legal obligation” of support, 
that income is not taxed to the child, but to the adult. Rev. Rul. 56-484, C.B. 1956-2.23. Some states may reduce or eliminate the parental obligation of support 
when a child has sufficient assets to care for himself. Unfortunately, the 

to invade custodial funds io alleviate his support 
se children’s investment fund to make child suppod without court 

allow husband to use the UGMA account to reduce court- 

? I  

, I  

MA is specifically written so th t an adult’s “legal obligation” t 
vide support under state law. UTMA. supra note 1. 8 14(c), comment, I ,  r e  , !  

1 I 
I ,- 

106“It would be extraordinary in these days to maintain that a college education is not a ‘necessary.’ It i s  n&essary both hrn’the child’s and society’s p in t  of 
view that every child receive all the education he is (1987. W OF DoMEsnc R W A ~ O N ~  IN 
West Publishing). I 

, 
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be divided into two camps. Only a minority of states either 
terminate all parental support obligations at the age of majori- 
ty (eighteen) or explicitly refuse to recognize college as a 1 

parental support requirement.107 The more common rule, 
however, is to include college as a potential parental obliga- 
tion past the age of majority.lo* In determining whether the 
parent has an obligation and how much support the parent is 
expected to provide, cases decided ih these jurisdictions con- 
sidered the following factors: the parents’ ability to pay, the 
child’s assets, and the child’s academic ability. Parents who 
live in one of these latter states, and who may have significant 
parental assets when the child reaches college age, may need 
to do more research before using UTMA (or some other vehi- 
cle) to transfer the college nest egg into the children’s names. 

,and state tuition assistance. Certain financial assistance is 
based on need, and the government and “most” schools use a 
formula that takes into account the parents’ income. the par- 
ents’ assets, and the childs’ assets.109 Both students and par- 
ents are expected to use up a certain percentage of their assets 
each year toward college costs, with financial aid available 
only to make up the difference. The formula requires students 
to use as much as thirty-five percent of their assets each year, 
while parents must generally pay only 5.6% of their assets.1’0 
If the college money is transferred to the child (in a custodian- 
ship or otherwise), the available aid in any given year is 
reduced by both thirty-five percent of the college money and 
an additional 5.6% of the parent’s own assets. If the college 
money remains in the name of the parent, however, the stu- 
dents’ portion of the aid reduction formula (thirty-five percent 
of students’ assets) probably will be minuscule, and the svail- 
able financial aid will increase correspondingly. 

Another factor that parents should consider before transfer- 
ring college funds to the children is the availability of federal 

107Id. at 364 (citing the District of Columbia and Florida as jurisdictions that do not consider a college education a “necessary” that implicates a parental support 
obligation). California and Texas also refuse to extend support obligations beyond the age of 18. See CAL FAM. CODE 8 3901 (West 1994); Jones v. Jones, 225 Cd. 
Rptr. 95 (Ct. App. 2d Dist. 1986) (child could not compel father to pay for college education when child was past age of 18); TEXAS PAM. CODE ANN. 8 14.05(a) 
(West 1986); Ewing v. Holt. 835 S.W.2d 274 (Tex. Ct. App. 1992) (parent’s support obligation to minor beyond majority (age 16) extends only to completion of 
secondary education). In Pennsylvania, married parents do not have any support obligations past age 18. but divorced parents might. See Pennsylvania College 
Expenses Act, 23 PA. CONS. STAT. ANN. 8 4327 (1993). A similar distinction behveen the support obligations of married and divorced parents exists in Alabama. 
See B.A. v. Alabama Dep’t of Human Resources ex rel. R.A.. Ct. Civ. App., No. AV92000784 (1994). 

IMCLARK. supra note 106, at 364-65. Clark cites cases from Colorado, Mississippi, New York, Pennsylvania. Missouri, New Jersey, Illinois, Indiana, Alabama. 
Georgia, Michigan, Oklahoma, South Carolina, Iowa, and Connecticut. Some of these states (e.g.. New Jersey) may require that the parent pay for gnduate school 
in addition to undergraduate schooling; while other states (e.g.. New York (Rornansoff v. Romansoff, 562 N.Y.S.2d 523 (N.Y. App. Div. 1990)) may require col- 
lege education support only until the minor reaches the age of 21. , .  

 HOW Pros Investfor Their Kids, MONEY MAaAZtNE, Apr. 1994, at 125. Generally, p5rents w b *  combined income is $80,000 to $lOO.OOO (or less) may be able‘ 
to qualify for some financial aid. Id. 

IlOld. 

1 

I 

’ .JI 
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I '  oL'ofAct and Age $ Distr ,- 
' Sumqa& by Junsdictio 

- 1 1  'fanurn 1995 ' r /  4 

District of Columbia X 
Florida X 

/ I '  x , I  

Hawaii ' ' I !  1 x i  
Idaho 
Plinds I 

Kansas X 

Massachusetts 

Minnesota X 

Missouri X 
Montana X 
Nebraska X 
Nevada X 

Mississippi126 X 

New Hampshire X 
New Jersey X 
New Mexico X 
New York 
North Carolina X 
North Dakota X 
Ohio X 
Oklahoma X 
Oregon X 
Pennsylvania'37 X 
Rhode Island X 
South Carolina138 
South Dakota X 
Tennessee139 X 
Texas14 
Utah X 
Vernon t 141 

Virginia X 
Washington X 
West Virginia X 
Wisconsin X 
Wyoming 
Puerto RICO 

I 

I 

# ' 21, 
b 21 ' 

21 
2112' 
21 Majority 21 

18 I8 18 
21 18 21 

.- 

21 

r -  

21 21 21 
X 

X 

X 

X 

X 

X 

Not Availi 
21 
21 
21 
21 
21 
1 8-25' 27 
21 

21 
18-21132 
1 8-2 1 '35 
21 
21 
18 
21 
21 
18 
18 
18 
21 
18 
21 

Not Avail. 
18 or 21142 
21 
21 
21 

18-21 130 

X 21 
*Not Enacted* 

)Majority '. " 1 ' )  , 1g 
18 " 2 1  
18 21 

Majority 21 
18 21 

Majority 21 
18-25128 18-21129 
18 21 

Majority 21 
Majority 18-2113' 

18-21 133 18-21 134 
18 
18 21 

Majority 21 
Majority 18 

18 21 
Majority 21 

18 18 
18 18 
18 18 
21 21 
18 18 

Majority ' 21 
Majority Majority 

Majority 21 
Majority 21 

18 21 

18-2 1136 

18 18 or 21143 

Majority 

Virgin Islands144 X Not Avail. Not Avail. 

21 

21 
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FOOTNOTES FOR APPENDIX B 

IIlThis appendix lists the mandatory age at which the custodian must distribute custodial property to the minor. Information without specific citations was 
obtained from UTMA, supra note 1. Additionally: 

(1) If a particular age (e.g.. “18”) is given below, that age is specifically listed in the adopting state’s version of UTMANGMA. 

(2) The word “majority” indicates that the adopting state’s UTMANGMA references the state’s laws of majority as establishing the age of 
distribution, In most states, the age of majority is currently 18. 

(3) If the minor dies before the referenced age of distribution, all states require the custodial property to be distributed to the minor’s estate. 

(4) A transfer made pursuant to the UGMA generally will be terminated at the age specified under the named jurisdiction’s UGMA. even if 
that jurisdiction later adopts the UTMA with different ages of distribution. UTMA. supra note 1. 4 22c (comment). So, for example, if a 
transferor makes a lifetime transfer under South Carolina’s UGMA (age of distribution 18). and South Carolina later adopts the UTMA (age 
of distribution 21). the proceeds still will be distributed when the minor reaches age 18. 

l12This column provides the age of distribution for transfers made pursuant to a designation of a custodian as beneficiary of a life insurance policy where the 
insured maintains ownership of the policy (c.g.. SGLI). If the ownership of the life insurancc policy is transferred to the custodian during the life ofthe hanskror, 
then the policy is a completed gift and the age of distribution is as set forth under the “By Gift” column. If a minor is designated as an outright beneficiary under 
the policy and the life insurance company wishes unilaterally to establish a custodianship to receive the proceeds, the age of distribution is, generally, as set forth in 
the “By Life Insurance” column (in Massachusetts. however, the age of distribution would be 18). 

ll3lnter vivos, or lifetime, gift. 

l14The transfer will be made when the minor reaches the age of 21. unless the will substitutes the words “ as custodian for until ” for the words “as 
custodian for .” The specified age of distribution must be between the eighteenth and twenty-fifth birthdays, inclusive. ALASKA STAT. 80 1346.190. 
1346.195 (1990). 

IISThe transfer will be made when the minor reaches the age of 21. unless the transferring document substitutes the words “ as custodian for - until “ 

for the words “as custodian for .” The specified age of distribution must be between the eighteenth and twenty-fifth birthdays, inclusive. fd ,  Alaska also 
provides that the transferor of a lifetime gift may allow the beneficiary to force distribution of the property after the beneficiary’s twenty-first birthday by including 
the following language in the transferring document: “subject to the minor’s right to compel immediate distribution of the property by giving written notice to the 
custodian during the six month period beginning on the minor’s 21st birthday. . . .” Id. 0 1346.195W. This option is provided for the transferor to ensure that IRC 
2503(b) is satisfied if the transferor wants to take advantage of the annual 510.OOO gift tax exclusion. 

IIaThe age of distribution will be 21 in the absence of direction to the contrary at the time the transfer is made. The transferor may set the age of distribution, how 
ever, at anytime between the eighteenth and twenty-first birthdays. inclusive. The following, or words to this effect, should be used In the document creating the 
custodianship: ‘The custodian shall transfer this property to when reaches the age of .” ARK. CODE ANN. # 9-26-220 (Michie 1985). 

“’See id. 

lIRThe distribution will be made when the minor reaches the age of 18. unless the transferor substitutes the words ‘I as custodian for until ” for the 
words “as custodian for ” in the document creating the transfer. The specified age of distribution must be between the eighteenth and twenty-fifth birthdays, 
inclusive. CAL. PROB. CODE 55 3920,3920.5 (West 1984). 

I 19 Id. 

I~~CONN. GEN. STAT. 8 45a-549(d) (1992). 

122Custodianships in Louisiana terminate at age 18 or the age of “judicial emancipation.” whichever is earlier. LA. REV. STAT, ANN. 5 9:770 (West 1987). 

‘23The proceeds will be distributed to the minor when the minor reaches the age of 18. unless the transferring instrument indicates that T h e  custodian shall transfer 
to when __ reaches the age of .” The specified age of distribution must be between the eighteenth and twenty-first birthdays, inclu- 

sive. ME. REV. STAT. ANN. tit. 33, 5 1671 (West 1987). 

l25M~m. COMP. LAWS. ANN. g 554.454(4) (West 1980). 

I26Miss. CODE ANN. $5 91-20-41.91-20-1 to 91-20-49 (1994). 

127The distribution will be made when the minor reaches the age of IS. unless the transferor substitutes the words “as custodian for until he attains the age 
of” for the words “as custodian for ” in the document creating the transfer. The specified age of distribution must be between the eighteenth and 
twenty-fifth birthdays, inclusive. NEV. REV. STAT. $5 167.025, 167.034 (1985). 

P 

Izsld. 8 167.033. 
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12’The distribution will be made when the minor reache6,the age of L8,’unLss the Wansferor substitutes the Words “as custodian for - until he attains the age 
of ” for the words “as custodian for ” in the document creating the transfer. The specified age of distribution must be between the eighteenth and 
twenty-first birthdays, inclusive. Id. 55 167.023,167.034. 

I I ’  f 
the absence of direction to the contrary at the time the transfer is made, the age of distribution will be 21. The transferor may set the age of distribution, how- 

nty-first birthdays, inclusive. N.1. STAT. ANN. 5 46:3 
I i l  I 

I’2N.Y. EST. POWERS AND T R U ~ ;  L ~ w  85 7-9,7-11 (McKinney 1994). Default age of distribution is 18; transferor must add the language “until age 21” to extend 
age of distribution to 21.’ ’ 

i 
“’See id. 

IT4See id. 8 7-2. 

”5The age of distribution wil 
ever, at anytime between the 
custodianship: “The custodia 

“6See id. 

IT720 PA. CONS. STAT. ANN. 5 5320 (1992). 

i 

ion to the kontrary at the time the transfer is made. The transferor may set the age of distribution. how- 
birthdays, intlusive. h e  following, or words to this effect, should be used in the document creating the 

’ when he reaches the age of .” N C. GEN. STAT. 5 33A-20 (1987). 

‘ I  

I 

~ ’ ~ T E N N .  CODE ANN. $ 5  35-7- 

1 4 n T ~ .  PROP. CODE ANN 59 1 
minor because of marriage or t 

(Michie Supp. 1994). 
I 

1.014 (1984). Distribution of proceeds lo a minor ,will take place prior to age 18 if the minor “ceases tobe a 
e disabilities of minority.’’ Id. 5 141.006(~)(2). I 

141V~. STAT. ANN. tit. 14, 5 k  3204(d), 3i0113289 (1989). 
. ’  ! ,  

f- 
‘42The custodial property will be distributed to the minor when the minor reaches the age of IS, unless the transferring instrument has the annotation “(21)” (or 
words to that effect) after the words “,Virginia Uniform Transfers to Minors Act:‘ In the latter case, the custodial property will be distributed at age 21. VA. CODE 
ANN. 5 3145D(Michie 1988). I 

1 

I I 
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the Timing Requirement for hbstantive 
Use of Prior Consistent Statements 
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Major Patrick D. O’Hat-e 

Instructor, Criminal Law Division 
The Judge Advocate General’s School, US. Army 

rn 

Every trial attorney has suffered through the impeachment 
of a witness: Our adversary system affords judge advocates 
the opportunity to rebut this type of an attack by offering evi- 
dence that sustains or ilitates the witness.’ The’two most 
common rehabilitati thods are to introduce supportive 
character evidence concerning the witness or, i f  the type of 
impeachment allows it, to introduce consistent statements by 
the impeached witness.2 United States v. T o ~ o , ~  a recent mili- 
tary appellate decision, discusses both these methods. 

agent that the undercover sources were credible, truthful, and 
among “the very best sources” with whom he had worked in 
ten years.4 On appeal, the defense argued that this testimony 
violated Military Rule of Evidence (MRE) 608(a)5 because 
that rule only Permits character evidence concerning truthful- 
ness a!er  a witness has been attacked, and requires introduc- 
tion of such evidence by opinion or reputation testimony.6 

In its analysis, the Court of Military Appeals (COMA)7 dis- 
’ cussed the three evidentiary stages that concern the credibility 
Of witnesses at trial: bolstering, impeachment, and rehabilita- 
tion. Bolstering occurs when the proponent seeks to enhance 
‘the credibility of the witness before the witness is attacked.8 
Impeachment involves a variety of methods? which generally 
occur ufer a &itness testifies.10 Rehabilitation, by one form 

Tor0 is interesting for at least two reasons. First, the case 
involves an exposition of much of the “black-letter” law on 
witness credibility. The ”black letter” propositions in Tor0 
merit reiteration, but dot extended discussion. In Toro, the 
trial court received testimony from an Air Force investigative 

IC. MCCORMICK, MCCORMICK ON EVIDENCE 172 (John W.  Strong ed., 4th ed. 1992). 

l l d .  

337 M.J. 313 (C.M.A. 1993). cerf. denied, 114 S .  Ct. 919 (1994). 

41d. at 317. 

 MANUAL FOR COURTS-MAKTIAL, United States, MIL. R. EVID. 608(a) (1984) [hereinafter MCM] provides: 

r ,  

I 

Opinion and reputation evidence of character. The credibility of a witness may be ati: -hsd or supported by evidence in the form of opinion or repu- 
tation, but subject to these limitations: (1) the evidence may refer only to character for truthfulness or untruthfulness, and (2) evidence of truthful 
character is admissible only after the character of the witness for truthfulness has been attacked by opinion or reputation evidence or otherwise. 

6In the case of reputation testimony, “[tlhe proponent must show that the character witness who will testify as to the witness’ reputation resides or works in the 
same community as the witness and has lived in the community long enough to have become familiar with the witness’ reputation in the community.” Tom, 37 
M.J. at 317 (citation omitted). The term “community in which he lives” is not subject to an exact geographical location, but means an area where a person is well 
known and has established the reputation.” Id. (citation omitted). The proper foundation for opinion evidence, by contrast. requires the proponent to demonstrate 
that the character witness “knows the witness well enough to have had an opportunity to form an opinion of the witness’ character for truthfulness.” Id. (citation 
omitted). In Toro, the defense conceded that an attack on the character of the informants had taken place. Id. at 317-18. 

’Effective 5 October 1994. pursuant to Pub. L. No. 103-337. 5 924, 108 Stat. 2663. the United States Cc~urt of Military Appeals (COMA) was renamed the United 
States Court of Appeals for the Armed Forces (CAAF). This article will use the court’s former name for decisions published prior to the name change. 

ETuro. 37 M.J. at 315 (citations omitted). The witness’s character trait for truthfulness. as an example, must be attacked before the proponent of the witness may 
undertake a rehabilitation. MCM supra note 5, MIL. R. EVID. 608(a). The attack may be by character evidence, or during cross-examination, Opposing counsel 
first must imply or attempt to establish that the witness is generally an untruthful person. Id. Introduction of contradictory evidence alone does not amount to an 
attack. United States v. Everage, 19 M.J. 189 (C.M.A. t985). Nor does contrary testimony alone amount to an implied charge of recent fabrication, improper 
influence, or motive. United States v. Browder. 19 M.1.988 (A.F.C.M.R. 1985). 

9The COMA observed: 
I 

The methods of impeachment i ude :  character trait for untruthfulness-Mil. R. Evid. 608(a), Manual for Courts-Martial, United States, 1984;. 
prior convictions-Mil. R. Evid. 609(a); instances of misconduct not resulting in a conviction-Mil. R. Evid. 608(b); prior inconsistent statements- 
Mil. R. Evid. 613; prior inconsistent acts-$ Doyle v. Ohio, 426 US. 610.96 S. Ct. 2240,49 L. Ed. 2d 91 (1976); bias-United States v. Abel. 469 
U.S. 45, 105 S. Ct. 4 6 5 8 3  L. Ed, 2d 450 (1984). and Mil. R. Evid. 608(c); and specific contradiction. 

Tom, 37 M.J. at 315. Specific contradiction typically involves a second witness giving testimony contrary to the previous testimony which impeaches indirectly. 
See C. MCCORMICK. HANDBOOK OF THE LAW OF EVIDENCE 5 47 (Clew ed. 1984) (contradiction has the “dual aspect of relevant proof and of reflecting on the credi- 
bility of contrary witnesses”). 

LOToro, 37 M.J. at 315. 
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or another, occurs after an attack on a witness’s credibility.11 
The COMA emphasized that the otherwise” language of 
MRE 608(a)12 is sufficiently flexible to permit rehabilitation 
when cross-examination implies the bad character of the wit- 
ness, or has been conducted in a fashion as to induce belief in 
the witness’s untruthfulness. Under the facts of Toro: kub- 
stantive comments by the Air Force agent did not involve 
“traditional veracity evidence.”13 and may have been objec- 
tionable because of the proponent’s failure to lay a proper 
opinion or reputation type foundation. However, because the 
defense failed to object contemporaneously, and because the 
failure to object did not amount to plain error, the defense 
omission was waived.14 

I 
The second interesting aspect of Tor0 more directly con- 

cerns the specific issue of rehabilitation. As discussed in 
greater detail below, the COMA included a veiled suggestion 
$at some members of the court’s majority would reconsider 
precedents on the timing requirement for substantive use of 
prior Consistent statements (ie., the admissibility of a prior 
consistent statement made afrer a motive to fabricate arose). 
Chief Judge Sullivan attacked the propriety of that implicit 
suggestion in a concurring opinion. The issue is both interest- 
ing and moot because in a recent decision, the United States 
Supreme Court resolved the question entirely. In Tome v. 
United States,l5 the Supreme Court held that to rebut a charge 
of recent fabrication or improper influence or motive under 
Federal Rule of Evidence 80l(d)(l)(B),16 a declarant must 
make a prior consistent statement before the alleged fabrica- 
tion, motive, or influence arose. The Court’s decision resolve 
not only the arguable differences at the CAAF, but resolve a 

division in the federal circuits17 and, to some extent, a subject 
of divergent critical commentary.l* 

. ‘  

Federal litigator$ need to study any opinion where the 
Supreme Court interprets the Federal Rules of Evidence. 
Tome merits particular scrutiny by military criminal practi- 
tioners for two reasons. First, it comes at a time when several 
members of the CAAF appear to have doubts about the vitali- 
ty of that court’s precedents. Practitioners who have relied on 

I the implicit suggestion that it may be possibleito admit prior 
consistent statements made after a motive (to fabricate has 
arisen, must rethink their trial tactic? to use glternative theo- 
ries of admissibility. Second, @e scenario in Tome-alleged 
child sexual abuse-is one that easily canroccur in military 
prosecutions. Therefore, milit& counsel should study and, if 

,possible, use the alternative theories of admissibility identified 
in Tome. To’ better appreciate Tome’s genesis and impact, a 
review of prior consistent statements is appropriate. 

Background , 
Until the end of the seventeenth century, prior consistent 

statements were admissible as substantive evidence if they 
were consistent with the in-court testimony of the tyitness.’9 
With the adoption of the rule against hearsay, this evidence no 
longer was admitted substantively, but was limited to bolster- 
ing a witness’s. credibility during the case-in-chief.20 One 
commentator has observed that by the early 1800s, prior con- 
sistenl statements no longer were admissible during the case- 
in-chief, but only by way of rebuttal to support witness 
credibility after impeachment.*’ The prevailing rule was sim- 

,-- 

I 1 ( 1  

11“Rehabilitation can take many forms, including explanations on redirect examination, corroboration, a character trait for truthfulness, or prior consistent state- 
ments-Mil. R. Evid. 8Ol(d)(l)(B).” Id. ( ’ 

I 

upra note 5. MIL. R. EVID. 103(d)). As no substantial right of the accused was affected, and bemuse the military judge properly 
instructed the panel members, corrective action was not required. I 

I5 115 S. Ct. 696 (1995). 

I6The text of 801(d)(l)(B) is identical for both the Federal Rules of Evidence and the MREs, see rnfru note 25 and accompanying text. For pulposes of this article, 
references to either version will be as Rule 801(d)(l)(B). 

I7Cases imposing a temporal or “pre-motive” requirement include: United States v. White, 11 F.3d 1446 (8th Cir. 1993); United States V. Guevera 598 P.2d 1094, 
1100 (7th Cir. 1979); United States v. Quinto, 582 F.2d 224, 234 (2d Cir. 1978); United States v.  Henderson, 717 F.2d 135 (4th Cir. 1983), kerf. denied. 465 U.S. 
1009 (1984); United States v. Bowman. 798 F.2d 333 (8th Cir.), cert. denied, 479 US.  1043 (1986); United States v. De Coito, 764 F.2d 690 (9th Cir. 1985). Cases 
which did not impose a “pre-motive” timing requirement include: United States v. Payne. 944 F.2d 1458 (9th Cir. 1991). cert. denied, 112 S .  Q. 1598 (1992); 
United States v. Hamilton, 689 F.2d 1262 (6th Cir. 1982). cerf. denied sub nom., Wright v. United States, 459 U.S. 1 I17 (1983); United States v. Anderson, 782 
F.2d 908, reh’g denied, en banc, 788 F.2d 1570 (11th Cir. 1986); United States v. Montague. 958 F.2d 1094 (D.C. Cir. 1992). 

Issee, e.g., Judith A. Archer, Prior Consisfenf Sfufemenfs: Temporal Admissibiliry Standard Under Federal Rule of Evidence BOl(d)(lJ(B), 55 FORDHAM L. REV. 
759 (1987); Note, Prior Consistent Sfatemenfs and Motives to Lie, 62 N.Y.U. L. REV. 787 (1987); LTC Thomas C. h e ,  Milifury Rule of Evidence BOI(d)(I)(B): 
In Search of a Little Consistency. A 

IgMichael H. Graham, Prior Consist ) (J) (B)  of the Federal Rules of Evidence, Critique and Proposal, 30 HAsnNos L.J. 575 (1979) 
(footnote omitted) [hereinafter Prior Consistent Sfafemenfs]. 

2Old. at 577-78. bean Wigmore has described that practice as having been based “on a loose instinctive logic, popular enough today, that there is 0 some real cor- 
roborative support in such evidence. . . .” 4 WIGMORE ON EVIDENCE 0 1123 at 254 (Chadboum rev. ed. 1972). 

I 1  
I )  

, I  

I I - 
Prior Consistent Statements, supra note 19. at 578. 
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ply that “where the testimony is assailed as a fabrication of 
recent date . . . in order to repel such imputation, proof of the 
antecedent declaration of the party may be admitted.”2* 

P\ The use of the prior consistent statement for the limited 
purpose of corroborating a witness’s testimony also was com- 
mon military practice. The 1969 Manual for Courts-Martial 
described this practice in the following terms: 

If the testimony of a witness has been attacked on 
the ground that it was due to a certain influence, 
evidence of his statements or conduct, consistent 
with his testimony, made or occurring before the 
creation of that influence, may be introduced for 
the purpose of corroborating his testimony.23 

In one decision, the COMA noted that “this paragraph perpet- 
uated what had been the consistent rule in the military justice 
system at least as early as the 1929 Manual for Courts-Mar- 
tial; and i t  was parallel, as well, with what had been the more 
recent common law rule.”24 

The codification of the Federal Rules of Evidence and, sub- 
sequently, the Military Rules of Evidence, effected a profound 
change in the treatment of a certain class of prior consistent 
statements. The text provides as follows: 

(1 )  Prior statement by witness. The declarant tes- 
tifies at the trial or hearing and is subject to cross- 
examination concerning the statement, and the 
statement is . , . (B) consistent with the declarant’s 
testimony and is offered to rebut an express or 
implied charge against the declarant of recent fab- 
rication or improper influence or motive.25 

Under the rules, prior consistent statements are defined as 
nonhearsay and may be admissible as substantive evidence, as 
long as the declarant testifies at trial and is subject to cross- 
examination,26 and the requirements or situations specified in 
the rule are satisfied. The predicate situations specified in the 
text of the rule include rebuttal of an express or implied 
charge27 of recent fabrication28 or improper motive. Those 
are situations recognized at common law.29 The rationale for 
the current rule i s  that the prior statement i s  consistent with 

22Ellicott v. Pearl, 35 U.S. 412. 439 (1836) (quoted in Tome v. United States, 115 S.  Ct. 696,700 (1995)); see also Malone v. United States, 94 F.2d 281,287 (7th 
Cir.) cerr. denied, 304 U.S. 562 (1938) (“[Wlhere the testimony of a witness [was] assailed as a fabrication of a recent date, proof that [the witness] gave a similar 
account of the transaction when no motive existed, [was] admissible.”). 

*?MANUAL FOR COURTS-MARTIAL, United States, ‘I 153a (rev. ed. 1969). The 1969 Manualfor Courrs-Marlial expanded on the principle through the use of the fol- 
lowing illustrative examples: 

For example, if the credlbllity of a witness has been attacked on the ground of bias due to a quarrel with the accused, the fact that before the date of 
the quarrel he made an assertion similar to h i s  testimony is admissible for this purpose. Similarly, if his impeachment has been sought on the ground 
of collusion or corruption, evidence of a consistent statement made by him prior to the collusion or corruption is admissible for the same purpose. 
Also, if the testimony of a witness has been attacked on the ground that he made one or more inconsistent statements or on the ground that it was a 
fabncation of recent date, evidence of a consistent statement made by him before there was a motive to misrepresent is admissible to corroborate his 
testimony. 

P 

Id. 

24United States y. McCaskey, 30 M.J. 188, 189-90 (C.M.A. 1990) (footnotes omitted). 

2 * F ~ ~ .  R. EVID. 801(d)(l)(B); MCM. supra note 5 .  MIL. R EvlD 801(d)(l)(B). 

26The requirement for cross-examination normally is satisfied when the witness, under oath, willingly responds to questions. United States v. Owens, 484 U.S. 554 
(1988). The requirement in Rule BOl(d)(l)(B) is not identical to the Sixth Amendment Confrontation Clause requirement. United States v. DiCaro, 772 F.2d 1314. 
1325 (7th Cir. 1985). cited in United States v. Tome, 3 F.3d 342, 347 (10th Cir. 1993). rev’d, 115 S .  Ct. 696 (1995). The Tome court observed that :‘Rule 
801(d)( I)(B) requires that the witness be subject to cross-examination concerning rhe prior consisrent sraternent only. The Rule does not require cross-examination 
concerning the events underlying the statement or the matter asserted therein.” Tome, 3 F.3d at 348 (citing 4 DAVID W. LOUISELL & CHRISTOPHER B. MUELLER, 
FEDERALEVIDENCE 5 419 at 179-80 (1980)). 

”TWO examples illustrate the difference between an implied and express charge of improper motive. First, the cross-examiner asks a witness the question, “You 
are the mother of the defendant, aren’t you?“ The cross-examiner in this scenario leaves the natural inference of bias to the trier of fact An express charge of 
improper motive would involve an additional question: “You would do anything to help your son, wouldn’t you?” In the second scenario, the previously implied 
inference of bias actually is articulated. See MICHAEL H. GRAHAM, HANDBOOK OF FEDERAL EVIDENCE 5 801.12 at 752 n.5 (3d ed. 1991). 

ZSA charge of recent fabrication has  been made whenever, on cross-examination, counsel expressly or impliedly charges that the incourt testimony of the witness, 
regardless of when the testimony was crystallized, is a result of a conscious falsification occurring at any time after the event related. Analytically. the use of the 
term “recent” is superlluous. Prior Consisrenr Stafements, supru note 19, at 583. In other words, the language ”recent fabrication” is directed at a witness who is 
charged with a deliberate lie. SALWURG & MARTIN, 2 FEDERAL RULES OF EVIDENCE MANUAL 143 (5th ed. 1990). 

*9See United States v. Quinto. 582 F.2d 224 (2d Cir. 1978). The court stated the following: 

P 

[ q h e  drafters of the proposed Federal Rules of Evidence intended that prior consistent statements could be used as substantive evidence only in 
those “situations in which rehabilitation through consistency formerly would have been allowed”. . . . n ] h e  standards for determining whether prior 
consistent statements can be admitted as substantive evidence are precisely the same as the traditional standards and . I . continue to be the standards 
used under the new rules of evidence for determining which varieties of prior consistent Statements can be admitted for the more limited purpose of 
rehabilitation. 

I 

Id. at 233-34 (citations omitted), quored in GRAHAM, supra note 27.5 801.12 at 752 n.4. 
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the testimony given from the stand and if the opposing party 
wishes to !‘open the door” for its admission, there is no reason 
why it should not be received generally.30 

The rule does not abolish the nonsubstuntive use of prior 
consistent statements. Prior consistent statements that do not 
satisfy the requirements of Rule 801(d)(l)(B) still may be 
used for rehabilitation only, and not for their truth.31 One 
commentator highlights the practical distinction between 
using prior consistent statements as credibility evidence and 
substantive evidence by noting that in the former caqe, “the 
judge would give a limiting instruction, restricting the jurors’ 
use of the statement to their evaluation of the witness’ believ- 
ability.” In closing argument, therefore, the proponent could 
only argue the evidence in the limited manner specified by the 
judge.32 By contrast, for a substantive use of prior consistent 
statements. the judge would give no limiting instructioh, and 
the proponent could treat the statements as evidence of facts.33 

The Timing or “Pre-Motive” Requirement 

In general, assuming that the requirements specified in Rule 
801(d)( l)(B) are met, the time at which the declarant made the 
prior consistent statement is the most important consideration 
in determining its admissibility. Dean McCormick has 
observed : 

[I]f the attacker has charged bias, interest, corrupt 
influence, contrivance to falsify, or want of capac- 
ity to observe or remember, the applicable princi- 
ple is that the prior consistent statement has no 

relevancy to refute the charge unless the consis- 
tent statement was made before the source of the 
bias, interest, influence or incapacity originated.34 

- The rationale for this viewpoint is that “[a] consistent state- 
ment, at a time prior to the existence of a fact said to indicate 
bias, interest or corruption, will effectively explain away the 
force of the impeaching evidence; because it is thus made to 
appear that the statement in the form now uttered was inde- 
pendent of the discrediting influence.”35 According to this 
analysis, a prior statement subject to the same influence as the 
already impeached trial testimony has no force to rebut the 
charge; all it shows is that the witness responded in the same 
way when under the same pressures.36 The plain language of 
the rule, however, does not require that the prior consistent 
statement precede the improper influence, motive to fabricate, 
or alleged recent fabrication.37 Moreover, the Drafter’s analy- 
sis to MRE 801(d)( 1)(B) specifically questions the propriety 
of the so-called “pre-motive” limitation.38 

As noted previously, Tor0 suggested the possible use of 
prior consistent statements made ufer the alleged motive to 
fabricate arose. The Air Force Court of Military Review 
(AFCMR) more fully articulates the background to the admis- 
sion of those statements.39 The AFCMR’s opinion explained 
that through carefully planned direct examination, the trial 
counsel disclosed the misconduct of the government witness- 
es, thus depriving the defense counsel of “fodder for cross- 
examination in most areas other than prior inconsistencies.”rn 
When the defense counsel examined those witnesses to show 
prior inconsistencies, the trial counsel introduced written 

,-. 

~~SALTZBURG & MARTIN, supra note 28, at 248, Advisory Committee Notes. See also 4 J. WEINSTEIN & M. BERGER. WEINSTEIN’S EVIDENCE 5 801(d)(l)(B)[01] at 
801-150 (1988) (evidence not cumulative where opponent’s attack opens the door; jury probably would not understand a limiting instruction). 

3lSee, e.g., United States v. Parodi, 703 F.2d 768 (4th Cir. 1983) (“[Plroof of prior consistent statements of a witness whose testimony has been allegedly 
impeached may be admitted to corroborate his credibility whether under Rule 801(d)(l)(B) or under traditional federal rules, irrespective of whether there was a 
motive to fabricate”); United States v. Casoni. 950 F.2d 893 (3d Cir. 1991) (Where statements are offered only to rehabilitate, possible motive to fabricate at time 
statements were made is a matter of relevance. not a condition barring admissibility.). 

’ZEDWARD J. IMWINKELRIED, EVIDENTIARY DISTINCTIONS, UNDERSTANDING THE FEDERAL RULES OF EVIDENCE 139 (1993). 

3’M. at 140. See generully United States v. White, I 1  F.3d 1446 (8th Cir. 1993) (rehabilitative prior consistent statements admissible when accompanied by a lim- 
iting instruction even though inadmissible under Rule 801(d)(l)(B)). 

”MCCORMICK, supra note I. 5 47 at 177. 

WIGMORE. supra note 20. 5 I128 at 268. 

I 

I 

%Archer. supra note 18, at 766 n.38. I 

-”The rationale for the timing requirements is simply that 

[a] consistent statement, at a time prior to the existence of a fact said to indicate bias, interest or cormption. will effectively explain away the force of 
the impeaching evidence; because it is  thus made to appear that the statement in the form now uttered was independent of the discrediting influence. 

4 WIGMORE, EVIDENCE IN TRIALS AT COMMON LAW, 8 1128 at 268 (Chadbourn rev. ed. 1974). A prior statement subject to the same influence as the already 
impeached trial testimony has no force to rebut the charge; all it shows is that the witness responded in the same ways when under the same pressures. 

”See MCM. supra note 5. MIL. R. EVID. 801(d)(l)(B) analysis. app. 22, at A22-47 (“On its face the Rule does not require that the consistent statement offered have 
been made prior to the time the improper influence arose or prior to the alleged recent fabrication.”). 

39United States v. Toro, 34 M.J. 506 (A.F.C.M.R. 1991). 

*Id. at 515. 
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statements as prior consistent statements.41 Significantly, the 
statements introduced were made by the declarants to investi- 
gators after the declarants had become aware that they were 
the subject of governmental investigations, and after, as the 
AFCMR put it, they “had a motive to sing, and no particular 
motive to sing truly.”42 Because of the timing of the prior 
consistent statements, both the AFCMR and, to a far lesser 
extent, the COMA, interpreted.MRE 801(d)( 1)(B) and earlier 
precedents. 

The major military precedent in this area is United States Y. 

McCaskey,43 which involved allegations of indecent acts 
against a female child.44 In McCuskey, the COMA held that 
to be logically relevant to rebut a charge of testifying while 
under an improper influence or motive, a prior consistent 
statement typically 

must have been made before the point at which 
the story was fabricated or the improper motive or 
influence arose. Otherwise, the prior statement. . . 
does nothing to “rebut” the charge. Mere repeated 
telling of the same story is not relevant to whether 
the story, when told at trial, is t r ~ e . ~ 5  

McCaskey observed that there was a* “remote possibility” in 
which a prior consistent statement made after the point of the 
alleged fabrication or improper influence would be probative 

within the framework of the court’s analysis of MRE 
801(d)(l)(B).a McCaskey was decided after the trial in Tor0 
and because of this, the language of the drafter’s Analysis to 
MRE 80l(d)(l)(B),47 and the absence of an objection at trial, 
the AFCMR chose not to apply the McCaskey decision 
retroactively to Tor0.48 

Against the seemingly categorical background of 
McCuskey, the COMA’S majority opinion in Tor0 was some- 
what equivocal when it noted that in applying the McCuskey 
rule, the military judge must determine “when the motive to 
fabricate occurred, e.g., at trial or before trial; whether the 
statement sought to be admitted rebuts the recent fabrication, 
improper influence or motive; and whether the prior consis- 
tent statement is relevant.”49 As authority for that proposition, 
the COMA cited United States v. Montague,50 and, in a foot- 
note, observed: 

There is a split in the circuits . . . and the differ- 
ences in individual cases can be reconciled by col- 
lapsing the authorities “into one principle that 
would be consistent with the goals of the Federal 
Rules of Evidence and common law precedents. 
Any statement, even one made after a motive to 
falsify has arisen, may be used under Rule 
801(d)(l)(B) if it tends to disprove a suggestion 
that a witness is not telling the truth.”51 

4330 M.J. 188 (C.M.A. 1990). Prior to McCaskey. in United States v. Sandoval, 18 M.J. 55,62-63 (C.M.A. 1984), the COMA had noted that “the proponent ofthe 
witness impeached . . . may rehabilitate the witness by introducing a prior consistent statement given beJore the event which is alleged to have resulted in the fabri- 
cation.” See also United States v. Jones, 26 M.J. 197 (C.M.A. 1988) (defense counsel demonstrated lack of memory and attempted to show that appellant’s identity 
had been suggested to the witness by someone else); United States v. Hunt, 29 M.J. 477 (C.M.A. 1990) (noting various treatments of the timing requirement. but 
concluding that resolving that issue was not required under the facts of the case because the most stringent timing requirement was satisfied). 

UChief Judge Everett described this scenario as one which “regrettably is not uncommon.” McCasky. 30 M.J. at 189. 

45ld. at 192. In McCaskey. the COMA observed that prior consistent statements might be offered as evidence in two general situations. The first is impeachment 
of a witness by a prior inconsistent statement and a prior consistent statement made afer the inconsistent statement is offered to explain or otherwise remove the 
taint of inconsistency. Id. at 192-93. If offered to prove the truth of the matter asserted. the prior consistent statement must tit the “narrow confines” of Rule 
801(d)(l)(B). Id. at 193. In the second situation, the prior consistent statement is offered as evidence of the fact of the statement rather than as evidence of its con- 
tent. Id. In that situation, a hearsay objection would not lie and, accordingly. $e requirements of Rule 801(d)(l)(B) would not control, although the COMA noted 
that the parties 

should be vigilant to ensure both that the fact of the statement is relevant for some purpose (k, credibility of the witness, see Mil. R. Evid. 607) and 
that the probative value is not “substantially outweighed by the danger of unfair prejudice. confusion of the issues, or misleading the members.” 
Mil. R. Evid. 403. 

Id. 

&Id. at 189 n.2. 

47See supra note 38. 

“United States v. Toro. 34 MJ. 506,516 (A.F.C.M.R. 1991). The COMA has reiterated the McCasky holding on several occasions. See United States v. Rhea 
33 M.J. 413 (C.M.A. 1991) (evidence established that entries on calendar signifying incidents of sexual intercourse with appellant were made prior to any motive to 
fabricate which might have arisen), af ld  afer remand, 37 M.J. 213 (C.M.A. 1993); United States v. Morgan, 31 M.J. 43.46 (C.M.A. 1990) (improper motive and 
alleged fabrication urged under two theories, but impeachment used UCMJ Article 32 inconsistencies. thereby making pre-Article 32 statements admissible under 
McCasky and circumstances of the case), cerf. denied. 498 U.S. 1085 (1991). 

49United States v. Tom. 37 M.J. 313, 315 (C.M.A. 1993). cerf. denied, 114 S .  Ct. 919 (1994) (citation omitted). The COMA also noted that when these prerequi- 
sites have been met, the military judge should apply the balancing test of MRE 403. Id. at 31 5-16. 

m958 F.2d 1094,1098 (D.C. Cir. 1992). 

51Toro. 37 M.J. at 315-16 n.2 (citation omitted). 
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In his concurring opinion, Chief Judge Sullivan specifically 
rejected the majority’s’ footnoted suggestion that prior consis- 
tent statements made after an alleged motive to. fabricate day  
be admissible under MRE 801(d)( l$(B).52 I 

d , I  i 

The Case of United States v. Tome 

I ‘ Like McCaskey, Tome involved allegations of setual abuse, 
mde  child.53 The defendant 

tody of the victim’follow- 
the defendant having primary 
icm argued that the defendant 
n the child while she was’in 

nse averred that the child 
concocted the allegations so that she would not be returned to 
her father.55 At the time of trial, the alleged victim was six- 
and-one-half years old. 

,- I 

The defense cross-examination of A.T. occurred over two 
separate dayd, involving a total of 597 questions.56 During the 
second day of cross-examination, the alleged victim testified 
with hesitation, but acknowledged discussing the matter of the 
alleged abuse with several physicians.57 In response to the 
cross-exmination, the prosecution proffered the testimony of 
six witnesses under Rule 801(d)( 1)(B) and other theories. 
alleging that during cross-examination o f  the victim, the 
defense had implied that she had fabricated the allegations of 
abuse to live with her mother in Colorado.58 

’, All of the six statements were made after A.T. had gone to 
Colorado to stay with her mother in the summer of 1990. The 
witnesses included a babysittter who stated that A.T. had 
spontaneously stated that shedid hot want to return io her 
father because he got drunk and thoGght A.T. was “his Evife.” 
Several dayslater A.T. had elaborated by saying that her 
father did “nasties” to her, including Iremoving her clothes, 
forcing open her legs, and causing a sharp pain in her stom- 
ach.59 A pediatrician testified to examining A.T. and finding 
an enlarged vagina and abnormally thin hymenal tissue, symp- 
toms cbnsistent with vaginallpenetration. Pointing to the gen- 
ital region of an anatumically correct male doll, A.T. told the 
pediatriciari khat her father had put his “thing” in her vagina.@ 
An6ther pediatrician who examined A.T. at approximately the 

e testified similarly concerning the condition of 
A.T’s hymen, the size of her vagina, and physicril penetration 
of A.T. by her father’s “thing.”61 A caseworker for the Col- 
orado Child Protective Services office testified that with the 
aid of anatomichlly correct dolls, A.T. demonstrated anlact of 
attempted intercourse and stated that her father removed her 
panties, “put his balls” in her, kissed her vagina; and asked her 
to touch his penis.62 A.T.’s mother testified that’she had heard 
some of the statements made to the babysitter.63 A third pedi- 
atrician examined A.T. approximately one year after the alle- 
gations of abuse arose, and two years after the abuse allegedly 
occurred. She testified that A.T. had an abnormally enlarged 
vagina with little hymenal tissue remaining. She also testified 
that A.T. had stated that her father touched her breasts, her 
“front privates,” and her bottom.64 

--* 

h 

I /  521d. at 320 (Sullivan. C.J.. concumng in the result). ’ 
5’Tome v. United States, I15 S .  Ct. 696, 699 (1995). Federal jurisdiction resulted because fhe c&e occurred on] &ajo Indian Reservation. The defendand was 
tried in the Distndt Court for the District of New Mexico for violating 18 U.S.C. 85 ’I 153 (“Offenses Within Indian try”), 2241(c) (“Aggravated Sexual 
Abuse”), and 2245(2)(A) and (B) (Definitions). Id.  

541d. The mother was awarded primary custody for the summer of 1990. and during that tihe she contacted Colorado authorities with allegations of sexual abuse 
by the defendant against his daughter. Id. The superseding indictment alleged that the sexual abuse occurred in June 1989. when the victim was four years old. 
United States v. Tome, 3 F.3d 342.345 (10th Cir. 1993). rev‘d 115 S. Ct. 696 (1995). ’ 

55~0mc,  I is S .  Ct. at 699. 

56Torne, 3 F.3d at 348. On the first day the defense asked 348 ‘‘background” questions. T tim replied to nearly all of the questions. On the second day of 
cross-examination the defense posed 249 questions, of which 66 elicited no audible response from the alleged victim. Id. The victim provided some of her 
responses as much as 45 or 50 seconds after t uestion. Id. at 348 n.4. 

571d. at 345. 

I 

i i  I 

I ’  

’ 
I ’  

5Rld. at 34-41. 

59 Id. at 345. The babysitter’s testimony also was offered and admitted under Federal Rule of Evidence 803(24), the so-called residual exception to the hearsay rule. 
Tome. 115 S. Ct. at 700. 

@’Tome, 3 F.3d at 346. 

61 Id. The testimony of both pediatricians apparently was offered and admitted into evi 
Concerning statements ma& for purposes of medical diagn 

62Tome. 3 F.3d at 346. These statements also were offered pursuant to the residual ex 
how the judge ruled on that ground. Tome, 115 S. Ct. at 700. 

63 Tome, 3 F.3d at 346. 

ant to Federal Rule of Evidence 803(4). the hearsay exception 
. Tome, 115 S. Ct. at 7W., 

1 

i ,i ” f )  < - 
I 8 1  

a N o  objection was made to this testimony. Tome, 115 S. Ct. at 700. 
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‘ On initial appeal, in a matter of first impression, the United 
States Court of Appeals for the Tenth Circuit (Tenth Circuit) 
affirrned.65 The Tenth Circuit rejected the “pre-motive rule” 
and declined to limit Rule 801(d)(l)(B) to statements made 
prior to the existence of the declarant’s motive to fabricate. 
Stated succinctly, the Tenth Circuit held that the timing of the 
alleged fabrication or motive to falsify does not control admis- 
sion.66 The principal ground articulated by the Tenth Circuit 
was that even as a function of relevance, the “pre-motive” rule 
is too broad. The Tenth Circuit observed: 

fT 

[A] per se rule is untenable because it i s  simply 
not true that an individual with a motive to lie 
always will do so. Rather, the relevance of the 
prior consistent statement is more accurately 
determined by evaluating the strength o f f  the 
motive to lie, the circumstances in which the state- 
ment is made, and the declarant’s demonstrated 
propensity to lie.67 

The resulting balancing approach adopted by the Tenth Cir- 
cuit derived principally from United States v.  Milfer,6* in 
which the United States Court of Appeals for the Ninth Cir- 
cuit had enjoined trial judges to “evaluate whether, in light of 
the potentially powerful motive to fabricate, the prior consis- 
tent statement has significant ‘probative force bearing on cred- 
ibility apart from mere repetition.”’69 Applying that analysis 
to the facts of Tome, the Tenth Circuit concluded that the 
defendant’s arguments presented some motive for A.T. to lie. 
but “not a particularly strong one.”70 Accordingly, the Tenth 
Circuit held that the trial judge had not abused his discretion 
in admitting A.T.’s out-ofcourt statements.7’ 

f 

The Supreme Court granted certiorari to resolve the ques- 
tion of whether evidence of prior consistent statemen$ intro- 
duced to rebut a pre-existing motive to  fabricate was 
inadmissible under Rule 801(d)( l)(B).72 In a five-tp-four 
decision,73 the Court reversed, concluding: 

The Rule permits introduction of a declarant’s 
consistent out-of-court statements to rebut a 
charge of recent fabrication or improper influence 
or motive only when those statements were made 
before the charged recent fabrication or improper 
influence or motive. Those conditions of admissi- 
bility were not established here.74 

The majority’s analysis began with a recapitulation bf the 
established principles surrounding the evidentiary question 
presented. The majority observed that admissibility under 
Rule 801(d)(l)(B) is limited to statements offered to rebut a 
charge of “recent fabrication or improper influence or 
motive.” The Court emphasized that the quoted phrase was 
the one used by the Advisory Committee Notes on Rule 
801(d)( 1)(B) to describe the “‘traditiona[l]’ common law of 
evidence, which was the background against which the rules 
were drafted.”Ts In the Court’s view, the drafter’s limitation is 
instructive because the specified forms of impeachment are 
the ones in which “the temporal requirement makes the most 
sense.”76 The Court observed: 

Impeachment by charging that the testimony is a 
recent fabrication or results from an improper 
influence or motive is, as a general matter, capa- 
ble of direct and forceful refutation through intro- 

65Tome, 3 F.3d at 352. 

66The appellant also alleged that admission of the statements pursuant to Rule 801(d)(l)(B) was inappropriate for failure to satisfy the Rule’s explicit requirements. 
He asserted that the victim had not been subject to cross-examination and that the defense did not charge the victim with recent fabrication or improper motive. Id. 
at 347-49. The Tenth Circuit rejected both arguments. 

671d. at 350. Stated differently, “[tlhe circumstances under which statements anz made may add probative significance to the statements.” Lane. supra note 18, at 
33. 

68874 F.2d 1255 (9th Cir. 1989). 

@Id. (quoting United States v. Pierre, 781 F.2d 329. 333 (2d Cir. 1986)),, bofh quoted in Tome. 3 F.3d at 350). The Tenth Circuit observed that “the relevance of 
the prior consistent statement is more accurately determined by evaluating the strength of the motive to lie. the circumstances in which the statement is made, and 
the declarant’s demonstrated propensity to lie.” Tome, 3 F.3d at 350. 

7oTome. 3 F.3d at 351 (citation omitted). 

711d. 

7*Tome v. United States, 114 S. Ct. 1048 (1994). 

73lustice Kennedy authored the majority decision, in which Justices Stevens, Souter. and Ginsburg entirely joined. Justice S c a b  concurred in part and concurred 
in the judgment. Chief Justice Rhenquist and Justices O’Connor and Thomas joined in the dissent authored by Justice Breyer. 

74Tome v. United States, 115 S. Ct. 696,705 (1995). 

751d. at 701 (citation omitted). The Court ultimately concluded that the language of the Rule (in its concentration of rebutting charges of recent fabrication, improp- 
er influence, and motive to the exclusion of other forms of impeachment). and the wording (which the Court observed to follow the common law cases) all suggest- 
ed that the Rule was intended to carry over the common law “pre-motive” rule. Id.  at 702. 

761d. at 701. 

I 
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duction of out-of-court-cbnsistent statements that 
i predate the alleged fabrication, influence or 
‘motive.’ A consistent statement ha t  predates the ” 

-*motive ’is a square rebuttal of the charge that the 
testimony was contrived as a consequence of that 
motive.” 

1 

As a corollary, the majori at “prior consistent state- 
ments carry little rebuttal force when most types of impeach- 
ment are involved.”78 I !  

1 

The court acknowledged that instances may arise when out- 
of-court statements that postdate the alleged fabrication 
nonetheless have probative force to rebut the charged fabrica- 
tion, but they do so in “a less direct and forceful way.”79 If 
the drafters intended to countenance such an “indirect inferen- 
tial chain,” the Court perceived sound reason for the specific 
limitations imposed by the Rule. In other words, there would 
be no reason “not to admit consistent statements to rebut other 
forms of impeachment as we,11.”80 Because this was not done, 
the Court concluded that “the drafters of Rule 801(d)( 1)(B) 
were relying on the common-law temporal requirement.”*I 
The “narrow Rule” enacted by Congress could not be read as 
broadly as had been done by the Tenth Circuit.** The Court 
buttressed its conclusion by examining the Advisory Commit- 
tee Notes to the Federal Rules of Evidence.83 The essence of 
that analysis was that the Committee Notes definitely dis- 
closed an intent by the drafters to adhere to the common law, 
at least absent express provisions to the contrary. The govern- 
ment presented, and the Court found, no evidence of any 

771d. 

78ld. (citation omitted). 

79 Id. 

sold. at 702. 

81 Id. 

8zld. 

I .  

intent by the drafters lo abandon the common-law ‘‘pre- 
motive” requirement.s4 1 

The Coui-t also rejected the government’s arguments that 
the “pre-motive” rule is inconsistent with the liberal relevancy 
provisions of the Federal Rules of Evidence, bnd contrary to 
academic commentary. In  so holding, the Court observed that 
the government‘s arguments misconceived the hearsay provi- 
sions of the rules. Relevance alone does not dispose of the 
question of admissibility for out-bf-court statements, as 
demonstrated by the general proscription of hearsay testimo- 
ny.85 Similarly, while commentators may have suggested 
moving from the general exclusion of out-of-court statements 
to a balancing approach, the Advisory Committee was cate- 
gorical in its rejection of the statement-by-statement balancing 
of probative value against prejudicial effect.86 The approach 
advanced by the government, and used by the Tenth Circuit, 
created several “dangers”87 which the Advisory Committee 
had sought to avoid: “too great a measure of judicial discre- 
t ion’F minimal predictability of rulings; and enhanced diffi- 
culty in trial preparation.89 

- 

I I 

The dissent argued that the majority had erred ih over- 
emphasizing the hearsay-related aspects of the prior consistent 
statements at the expense of ‘‘[tlhe basic issue . . . rele- 
vance.’’W In the dissent’s view, Rule 80l(d)(l)(B) has noth- 
ing to do with relevance except that at common law, “the prior 
consistent statement had no relevance to rebut the charge that 
the in-court testimony was the product of the tnotive to lie.”9l 
Nothing in the Rule demonstrates the majority’s premise that n 

I $  

1 

’ I  

83While joining in the remainder of the majority decision, Justice Scalia did not concur in this portion of the majority opinion, Part 11-B, because, as he stated, “the 
promulgated Rule says what it says, regardless of the intent of its drafters.” Id. at 706 (citation omitted). In his view, the result reached by the majority was correct 
because only the temporal limitation “makes it rational to admit a pri orating statement to rebut a charge of recent fabrication or improper motive, but not 
to rebut a chakge that the witness’ memory is playing tricks.” Id. 

84 Id. at 704. 

R5ld. (citation omitted). 

I ,  
n l d .  

88Notwithstanding the surprising reticence displayed by the Court in this regard, the Court was somewhat more optimistic concerning the judiciary’s ability to dis- 
cern when a particular fabrication, influence. or motive arose. “[Clourts were performing this task for well over a century . . . and the Govern 
with no evidence that those courts, or the judicial circuits that adhere to the rule today, have been unable to make the determinatibn.” Id. at 705. 

L I 

N1d. at 706. 

91 Id. 
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the drafters singled out that particular subset of prior consis- 
tent statements because of its strong probative force in reha- 
bilitating a witness.92 The Rule simply carved out a particular 
subset of prior consistent statements that formerly was admis- 
sible only to rehabilitate, and makes those statements substan- 
tively admissible. The dissent would read the Rule’s plain 
words to mean what they say.93 Nothing in the plain text of 
the Rule compels a conclusion that it codified the common 
law timing requirement.94 On the other hand, there may be 
situations where special circumstances indicate that a “post- 
motive” statement was made for reasons other than the alleged 
improper motivation.95 In these cases, the prior statement 
might refute the charge of fabrication or improper motive 
“because circumstances indicate that the statements are not 
causally connected to the alleged motive to lie.”% 

- Rules of Evidence.99 In Daubert v. Merrell Dow Pharmaceu- 
ticals, Inc. ,100 as characterized by the dissenters, the Supreme 
Court suggested that “the liberalized relevancy provisions of 
the Federal Rules can supersede a pre-existing rule of rele- 
vance, at least where no compelling practical or logical sup- 
port can be found for the pre-existing rule.”lol The dissent 
found no such practical or logical support for the majority’s 
view in Tome. 

Finally, the dissent observed that if the drafters of Rule 
801(d)( 1)(B) wanted to insulate the common-law rule from 
the liberalized relevancy provisions of the Federal Rules of 
Evidence, they chose a “remarkably indirect” manner to do 
it.102 They based this observation on the utter silence con- 
cerning the “pre-motive” rule as well as the hearsay-as 

The dissent also focused on the liberal relevancy provisions 
of Article IV of the Federal Rules of Evidence,” It compared 
the temporal requirement of Rule 801(d)(l)(B) with the “gen- 
era1 acceptance” standard of Frye v. United States.98 Both 
rules were “rigid,” setting forth “an absolute prerequisite to 
admissibility” at odds with the liberal thrust of the Federal 

Opposed to relevancY-considerations On which 
801(d)(l)(B) was based. Those considerations led the dissent 
to Propose ‘‘an equally Plausible reason” for writing Rule 
801(d)(l)(B) in the way it was done: to allow as substantive 
evidence a type of prior consistent statement particularly 
impervious to limiting instructions.103 

921d. at 707. The dissent observed that other prior consistent statements “seem likely to have strong probative force” and that, in any event, the existence of the 
timing requirement does not follow from the premise. The timing of the statement may diminish probative force, but not reliability, which is the essential concern 
of hearsay law. Id. 

931d. at 708. 

g41d. at 709. 

95The dissent gives the following examples: a postmotive statement made spontaneously, or when the speaker had a far weaker motive to lie than at trial, or when 
the speaker had a far more powerful motive to tell the truth. Id. at 708. 

“Id.  

97The dissent observed the following: 

P 

The Rules direct the trial judge generally to admit all evidence having “any tendency“ to make the existence of a material fact “more probable or less 
probable than it would be without the evidence.” Fed. Rules Evid. 401.402. The judge may reject the evidence (assuming compliance with other 
rules) only if the probative value of the evidence is substantially outweighed by its tendency to prejudice a party or delay a trial. Rule 403. 

Id. at 709. 

98293 F. 1013 (D.C. Cir. 1923). The Frye test required that “the [science] from which the deduction is made must be sufficiently established to have gained general 
acceptance in the particular field in which it belongs.” Id. at 1014. 

WTome, 115 S. Ct. at 709 (citations omitted). 

‘00113 S. Ct. 2786 (1993). In Dauberr. the Supreme Court ended a substantial debate by ruling that the Federal Rules of Evidence supersede the Frye test, vacating 
and remanding a Ninth Circuit decision refusing to allow evidence that prenatal ingestion of the drug Bendectin caused birth defects. The Ninth Circuit had 
affirmed a finding that the evidence did not meet the Frye “general acceptance” test. 

1 

‘01 Tome. 115 S. Ct. at 709. 

102 Id. 
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A Word for Practitioners ment then some courts consider that the evidence of consistent 
statements near the time of the alleged inconsistent one: i s  rel- 
evant to fortify his denial,”l@ There are many different and arguably meritoriouslformula- 

a “pre-motive” timing requirement.104 As a practical matter, 
however, practitioners now must satisfy the temporal require- 
rment confirmed in Tome. In particular, advocates must antici- 
pate the possible need for alternative theories of admissibility 
for prior consistent statements, because evidence that may be 
admitted for one purpose but not another is nevertheless 
admissible.105 

tions of the dissent’s arguments against the strict imposition of e 
Naturally, whether a prior consistent statement meets the 

requirements for substantive use, or whether it actually reha- 
bilitates a witness is a decision left to the discretion of the 
judge.110 In United Smes v. Custillo,lll for example, a trial 
judge did not abuse his discretion in admitting a prior state- 
ment for the limited purpose of clarifying an apparent contra- 
diction brought out during cross-examination. In Custillo, an 

fied without objection that immediately after the purchase, he 
1 undercover police officer made a cocaine purchase. He testi- 

The &first step is  to recognize that not every type of 
impeachment opens the door to the admission of prior consis- 
tent statements,l06 and not all prior consistent statements will 
qualify for substantive use. It is generally agreed that when 
an attack takes the foim of character impeachment through a 
showing of misconduct, convictions, or bad reputation, reha- 
bilitatioh by offering prior consistent statements would be 
indpposite.107 A more controversial scenario arises when 
rehabilitation with prior consistent statements occurs after 
impeachment with inconsistent statements. In this case, the 

reported to his commanding officer that one of the accused 
had displayed a handgun, which made it necessary for him to 
snort cocaine before leaving the apartment. Throughout trial 
the defense sought to discredit the credibility of the police 
officer by arguing that he lied about the presence of the gun to 
justify his use of cocaine. The dekense argued, apd the prose- 
cution agreed, that the police officer had a motive to fabricate 
the story concerning the ingestion of cocaine before he was 
debriefed by the commanding bfficer. The prosecution 

propriety of rehabilitation by prior consistent statements 
depends largely on whether it is what Wigmore describes as a 
“proved fact” that the witness has uttered the inconsistent 
statement. If the’inconsistent statement concededly was 
made, a prior consistent statement will not explain it away or 
diminish its discrediting character.108 If, however, “the 
attacked witness denies the making of the inconsistent state- 

argued, however, that the commander’s testimony was offered 
to rehabilitate the officer’s credibility. The court admitted the 
commanding officer’s statement.112 .The reviewing court stat- 
ed that where a’prior statement castsJ duubt on whether an 
inconsistent statement was made, or whether such a statement 
really was inconsistent, the standard for admitting the prior 
statement is less onerous than under Rule 801(d)(l)(B),113 

- 

rc’. 

IwE.g., the rule denies the factfinder complete information: The jury is the “finder of fact and weigher of credibility, [and] historically has been entitled to assess 
all evidence which might bear on the accuracy and truth of a witness’ testimony.” United States v. Abel, 469 US. 45, 52 (1984). Admission of  prior statements 
that satisfy the explicit requirements of MRE 801(d)(l)(B) would better serve the “great principle of completeness now embodied in Rule 106.” United States v. 
Rubin, 609 F.2d 51.70 (Friendly, J.. concurring and discussinv rehabilitative use of prior consistent statement), afld on other grounds, 449 U.S. 424 (1981). For 
further and more derailed discussion of these matters see Note, Fnw Consistent Statements and Motives to Lie, 62 N.Y.U. L. REV. 787, 793 (1987). Although not 
discussed in particular detail in Tome. a textual reading of the Rule generally is consistent with recent treatment of evidentiary rules by the Supreme Court. See 
Daubert v. Merrell Dow Pharmaceuticals, Inc.. 113 S. Ct. 2786 (1993) (Frye test not part of the Federal Rules of Evidence, and Rule 702 does not require general 
acceptance in the scientific community as a prerequisite to admission of scientific evidence); United States v. Sal I12 S. Ct. 2503 (1992) (to respect the judg- 
ments Congress made in codifying the hearsay exceptions. “[the Court] must enforce the words that it enacted”). d, on reh’g. hn baric, sub nom. United States 
v. DiNapoli, 8 F.3d 909 (2d Cir. 1993); Huddleston v. United States, 485 U.S. 681 (1988) (Bad acts evidence was admissible under 404(b) if the jury could reason- 
ably conclude that the other act occurred. Judicial screening of the other act evidence was not required by the plain text of the rules.); Boujaily v. United States, 
483 U.S. 173 (1987) (plain language analysis leads to conclusion that a trial court, in determining facts relevant to Rule 801(d)(2)(E), was not required to look only 
at independent evidence other than statements offered for admission). 

ln5Abel. 469 U S .  at 56. 

‘MAS stated previously, 

~ ~ ~ M C C O R M I C K .  supra note 1 . 8  47 at 177. 

I o B W ~ ~ ~ ~ ~ ~ .  supra note 20, 5 1126 at 260 (footnotes omitted). 

I I B M ~ C ~ ~ ~ ~ ~ ~ ,  supra note 1, 5 47 at 178 (footnote omitted). 

IloLJnited States v. Pierre, 781 F.2d 329 (2d Cir. 1986); United States v. Brennan, 798 F.2d 581 (2d Cir. 1986). cert. denied, 490 U.S. 1022 (1989)). 

I 

cross-examiner must infer that the witness’s testimony is the product of recent fabrication or improper influence or motive. 
I .  

14 F.3d 802 (2d Cir. 1994). 

Ilzld. at 805-06. 

l13ld. at 806 (citations omitted). If that initial threshold is satisfied, three criteria generally must be met: there must be a specific (ar opposed to a general) 

of the witness’s in-court testimony); and the consistent statement must have probative force beyond mere repetition of what the witness stated earlier. The requisite 
probative force is present when the prior statement casts doubt on whether the witness made a prior inconsistent statement, or whether the impeaching statement 
really is inconsistent with the trial testimony, or when the consistent statement will amplify or clarify the allegedly inconsistent statement. See generally Note, 
Pierre and Brennan: The Rehubilitation of Prior Consistent Statements, 53 BROOK. L. REV. 515.528-33 (1987). 

impeachment of the witness’s credibility; the consistent statement must respond to the impeachment (Le., contradiction or presentation of a misleading impression h 
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I n  another example, UnitedScutes v.  Chandler,l14 the 
COMA noted that when evidence was admissible under MRE 
803(2), the excited utterance exception to ihe t 
was unnecessary to meet the requirements for a prior consis- 

,,-L tent statement.115 Accordingly, the military judge did hot 
abuse his discretion in admitting the statements to another per- 
son simply because they did not satisfy the nominal require- 
ments for a prior consistent statement. 

on the residual exception to the hearsay rule.II7 As the Court 
noted, where the proponent offers a hearsay statement “that 
contains strong circumstantial indicia of reliability, that are 
highly probative on the material questions at trial, and that are 
better than other evidence otherwise available, there is no 
need to resort to the requirements of Rule 801(d)( 1)(B).”l!8 
The Court stated that the residual exception to the hearsay 
prohibition “exists for that eventuality.”~~g The Supreme 
Court has provided court-martial practitioners with sound, 
practical advice. Where the requirements for admission of a 
prior consistent statement are otherwise lacking, court-martial 
practitioners should accept and use that advice. 

at the status of the victim cannot be a 
basis to alter evidentiary rules, but it may suggest search for 
alternative theories.1’6 Practitioners should focus particularly 

I 
- !  

1 I :  

I I 4 3 9  M.J. 119 (C.M.AI 1994) 

115Id. at 124. 

ll6Tome v. United States, 1 I5 S. Ct. 696.705 (1995). 
I /  

117MCM, supra note 5, MIL. R. EVID. 803(24) provides: 

The following are not excluded by the he rule, even though the declarant is available as a witness: 

(24) Other exceptions. A statement not specifically covered by any of the foregoing exceptions but having equivalent circumstantial guarantees of 
trustworthiness, if the court determines that (A) the statement is offered as evidence of a material fact; (B) the statement is more probative on the 
point for which it is offered than any other evidence which the proponent an procure through reasonable efforts; and (C) the general purposes of 
these d e s  and the interests of justice will best be served by admission of the statement into evidence. However, a staement may not be admitted 
under this exception unless the proponent of it makes known to the adverse party sufficiently in advance of the trial or hearing to provide the adverse 
party with a fair opportunity to prepare to meet it, the intention to offer the statement and the particulars of it, including the name and address of the 

. 

n declarant. 

IIsTome. 115 S. Ct. at 705. 

I 19 id. 
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JA Practitioner’s ‘Guide 
J 

f J 1  ,.I. ‘ . I Neutrdity I , I C  in ” I  the Mi 0 ,  

Major John t. yinn, F 
I 

1 ; ’  minal Law Division 

In Batson v. f?entucky,l the United States Su 
ruled that peremptory challenges by’ 
exclude jurors of the same race as 
Fourteenth Amendment’s Equal Protection Clause.2 Since 
Butson, the Court has greatly expanded the scope of its Equal 
Protection analysis to allow objections to racially motivated 
peremptory challenges regardless of the race of the accused,3 
to civil litigants? and even to peremptory challenges by crimi- 
nal defendants.5 Most recently, in J.E.B. v. Alabama,6 the 
Court extended Batson to prohibit litigants from striking 
potential jurors solely on the basis of gender. 

Although the United States Court of Appeals for the Armed 
Forces (CAAF)’ has yet to apply the holding in J.E.B. u. 
Alabama to trial by courts-martial, it is likely to do so given 
the cobrt’s previqus decisions in United States Y. Suntiago- 

L )  

I476 U.S. 79 (1988). I ’  

*US. CONST. amend. XIV, 0 I .  
’ 

Davilas and United States v. Moor 
COMA, in extending Batson to the,mi 
declared, “F]n our American society, th 
bCen a leader in eradicating racial discriminatibn.”lO I n  
Moore, ’the COMA enacted a per se rule that Batsdn ‘is trig- 
gered automatically 1 1  (and defense counsel did not need to 
make a prima facie showing of racial discrimination) whenev- 
er a trial counsel peremptorily challenges a member of a 
minority accused’s racial group.l2 Giyen the military, c~urt’q 
history of sensitivity to matters invofving discrimination, an 
extension of J.E. 8. to military courts-martial would seem 
inevitable. 

I (  

Even before the dust nother Batson 
issue has emerged: ’ That is; will Butdon be Cxtended to reli- 
gious-based challe State4couq decisions from Minneso- 

’ fa13 and Texas14 h me to opposite conclusions. In State 
v. Davis.15 the Minnesota Supreme Court expressly rejected 
an extension of Barion to religious-based peremptories.16 In a 

1 

I 

1 . ,  , *  

/- 

3Powers v. Ohio, 499 US.  400 (1991). 

4Edmondson v.  Leesville Concrete Co.. 500 U.S. 614 (1991). 

5Georgiav. McCollum, 112 S. Ct. 2348 (1992). 

6J.E.B. v. Alabama ex rel. T.B.. 114 S. Ct. 1419 (1994). 

’On October 5, 1994, the National Defense Authorization Act for Wscal Year 1995. Pub. L. No. 103-337. 108 Stat. 2663 (1994). changed the name of the United 
States Court of Military Appeals (COMA) to the United States Court of Appeals for the Armed Forces (CAAF). The same act changed the names of the Courts of 
Military Review to the Courts of Criminal Appeals. This article will refer to the title of the court that was in  place at the time the decision was published. 

826 M.J. 380 (C.M.A. 1988). In Santiago-Davila, the court also held that the government’s use of its single peremptory challenge to smke the only panel member 
of an accused’s race raises a prima facie showing of discrimination. Id. at 392. 

928 M.J. 366 (C.M.A. 1989). 

IOSuntiogo-Davifa, 26 M.J. at 390. 

1 1  Barson requires an objection from defense counsel coupled with a prima facie showing of racial discrimination. This in turn shifts the burden to the prosecution 
to provide a racially neutral explanation for the exercise of his or her peremptory challenge. Unless a discriminatory intent is inherent in the prosecutor’s explana- 
tion, the reason offered normally will be presumed to be racially neutral. United States v. Batson, 476 U.S. 79 (1988). 

‘ZMoore. 28 M.J. at 368. 

‘?State v. Davis. 504 N.W.2d 767 (Minn. 1993), cert. denied. 114 S. Ct. 2120 (1994). 

I4Caserez v. State, No. 1 1  14-93, [1995] 56 Crim. L. Rep. (BNA) 1282 (Tex. Crim. App. Dec. 12. 1994). In Casaret the prosecutor in a sexual assault trial 
peremptorily excused two black jurors in pat because, as members of the Pentecostal Church, they would have difficulty assessing punishment. The Texas C o w  
of Criminal Appeals held that “religious affiliation is not an accurate predictor of juror’s attitudes.” Id. Applying an intermediate standard of heightened Qual 
Protection scrutiny to religious-based peremptories, the Texas Court of Criminal Appeals urged litigants to question jurors about their beliefs in each particular case 
making any “reliance upon stereotypical and pejorative notions about a particular religion both unnecessary and unwise.” Id. 

15Davis. 504 N.W.2d at 767. 

I61d In Davis, the prosecutor used a peremptory challenge against a black juror claiming that, as a Jehovah’s Witness. the juror would not be able to sit in judge- 
ment of fellow human beings. The defendant also was black. In rejecting the defense’s attempt to extend the Q u a l  Protection Clause to peremptory challenges 
based on religion, the Minnesota Supreme Coult ruled that “religious affiliation is not as self-evident as race or gender“ and ordinarily inquiries into religious affili- 
ations and beliefs are “irrelevant and prejudicial.” Id at 771. 

P 

T 

I 
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dissent. to the Supreme Court’s denial of certiorari in Davis, 
Justice Thomas noted, “[Gliven the Court’s rationale in 
J. E.B., no principled reason immediately appears for declining 
to apply Barson to any strike based on a classification that is 
accorded heightened scrutiny under the Equal Protection 
Clause.”l7 

I 

In light of these matters, trial practitioners must be aware of 
both race and gender neutrality issues during the voir dire 
process. This article focuses on how courts determine the 
validity of proffered “race neutral” explanations, examines 
how gender and race neutrality considerations under J.E.B. 
and Batson affect voir dire practice at courts-martial, and 
highlights tactical courtroom considerations necessary for the 
effective exercise of gender and race neutral peremptory chal- 
lenges by trial and defense counsel. 

How Neutral Is Racially-Neutral? 

To establish a prima facie case of purposeful discrimination 
under Bafson (and arguably under J.E.E.), the objecting party 
must demonstrate that: (1) he or she i s  a member o 
able racial group (or gender); (2) that an opposing p 
peremptory challenge to remove a member of a cognizable 
racial group (or gender); and ( 3 )  that the fsicts ‘aad any other 
relevanf circumstances raise an inference that thk opposing 
party used the peremptory challenge to exclude the juror 
based on that person’s race (or gender).’* 

Because of the inherent subjectivity of any Bafson analysis, 
trial judges are given great discretion in determining whether 
the defendant has established a prima facie case of purposeful 

discrimination. In Burson, the Court noted, “We have confi- 
dence that trial judges, experienced in supervising voir dire, 
will be able to decide if the circumstances concerning the 
prosecutor’s use of peremptory challenges creates a prima 
facie case of discrimination of black jurors.”I9 In United 
Srafes v. HernandezFo the Supreme Court held that trial courts 
must consider the “totality of the relevant facts”2l when evalu- 
ating these challenges, specifically recognizing that factual 
determinations of discriminatory intent must “largely turn on 
an evaluation of credibility.”22 

The Supreme Court did not provide an exhaustive list of 
factors for a trial judge to consider in determining whether a 
party has established a prima facie case of discrimination. 
However, the courts have recognized that considerations may 
include the following: disparate impact;23 repeated strikes 
against members of the same racial group;24 the level of 
minority representation;= the race of the defendant, the vic- 
tim, and the witnesses;” the consistency of explanations 
among similarly situated jurors;27 questions and statements of 
counsel during voir dire;** the demeanor of the’attorney who 
exercises the challenge;29 and the trial judge’s knowledge of 
local conditions and counsel.30 

Trial judges who find that an objecting party has made a 
valid preliminary showing31 often have great difficulty assess- 
ing the facial validity of proffered “racially neutral” articula- 
tions. The Supreme Court broadly defined a racially neutral 
explanation as an explanation “based on something other than 
the race of the jwor.”32 While the explanations do not have to 
“rise to the level of justifying exercise of a challenge for 

”Davis v. Minnesota, 114 S. Ct. 2120 (1994) (joined by J. Scalia). 

IsBatson v. Kentucky, 476 U.S. 79.96 (1988). 

191d. at 98. 

M500 U.S.’352 (1991). 

211d. at 362. 

221d. at 364. 

23 Burson. 476 U.S. at 79. While an explanation may, on its face, be racially neutral (e.g. “I do not want people that rent on the juq”), the impact of these motives 
may disparately impact the racial composition of a jury. 

24Pe~ple v. h n ,  633 N.E.2d 938 (Ill. App. 1994); Commonwealth v. Jackson, 562 A.2d 338 (Pa. Super. 1989). 

25Lann, 633 N.E.2d at 938. . ’  r 

I 
26 Id. 

”United States v. Clemons, 634 A.2d 1205 (D.C. Ct. App. 1993). 

20 Id. 

=United States v. Hernandez, 500 U.S. 352, 365 (1991). 

MPeople v. Lann. 633 N.E.2d 938.939 (111. App. 1994). 

31United States v. Ferguson, 935 F.2d 862.864 (7th Cir. 1991). cerr. denied, 112 S. Ct. 907 (1992). 

I 

’ 

32 Hernandez, 1 1  1 S. Ct. at 1866. 
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cause,”33 they must be clear and reasonably specific, present- 
ing legitimate reasons that are $‘related to the particular 
case.”34 To establish a Barson violatibn, a trial judge must 
find a racially discriminatory intent or purpose by the offend- 
ing party.35 Normally. a trial court’s finding regarding the 
jssue of discriminatory intent will not be overturned unless 
clearly erroneous.% I 

Applying Batson has proven especially difficult when coun- 
sel offers a facially neutral, but subjective and unverifiable, 
explanation. While judges are most appropriately positioned 
to determine the candor of counsel’s assertions. when faced 
with purely subjective or “gut instinct” explanations, judicial 
determinations become largely an evaluation of the good faith 
and credibility of the proponent attorney. For example, how 
does a court deal with a counsel’s statement that h e m  she 
struck a juror because that juror “has a son about the same age 
as defendant,’ cracked a smile,” “seemed uncommu- 
nicative.”37 ‘ d overwhelmed,”s8 or “stared at me 

, In State v. Ctpz,@ the Supreme Court of Ari 
“if we bold that,a party’s assertion of a wholly subjective 
impression of a juror’s perceived qualities, without mow, 
overcomes a prima facie showing of discrimination, Batson 
could easily become a dead letter.”41 In Cruz, the Arizona 
court ruled that a prosecutor’s explanations that a Hispanic 
juror appeared “weak” and “would be led,” and that another 
Hispanic juror was “18 years old, worked twelve hours a day 
and may lose his job,” were insufficient to rebut a prima facie 
challenge.42 The court noted that !‘the protection of the con- 

throughout voir dire?’39 1 ,  

33Batson v. Kentucky, 476 US. 79.97-98. 

341d. at 98. 

35Hemandez. 1 1  1 S. Ct. at 1866,1868. 

stitutional guarantees that Batson recognizes requires the court 
.to scrutinize such elusive, intangible, and easily contrived 

ations with healthy skepticism.”43 , I  

1 1  I 1 

j En Unitkd States v.  Uwaezhoke,@ a federal drug prosecution 
from the United States Court of Appeals for the Third Circuit 
(Third Circuit), the prosecutor used a peremptory strike to 
remove a black, single mother living in low income housing. 
IAb Batsbn objection was overruled based on the prosecutor’s 
explanation that the juror was a “person that rents, it’s a per- 
son that, may be involved ‘in a drug situation where she 
lives.”45 While the Third Circuit found disparate impact in 

rization, it herd that actual discriminatory’intent did 
not exist. However, thd Third Circuit indicated that explana- 
dons for sthkes that have the potential for disparate impact 
should be subjected to “special scrutiny.”a 

B a t h  in Military Courts 

I 1  
Beiauke each party;noh allowed only one perempto- 

ry challenge at a court-mar Batson-based objections are 
less cornrnqn in military practice than in civilian jurisdictions 
that allow a greater number of peremptory challenges. How- 
ever, the relative infrequency of Batson objections should not 
diminish the importance of understanding and applying this 
area of the law. 

In United States v. Shelb~.~8 a Navy trial counsel exercised 
the government’s peremptory challenge against the Sole 
remaining black member. On defense counsel’s objectiop, the 

t 

P 

I 

I 

'hid. at 1871; accord United States v. Mojica. 984 F.2d 1426 (7th Cir.), cert denied, 113 S. Ct. 2433 (1993); United States v. Perez, 35 F.3d 632 (1st. Cir. 1994). 

17Barson, 476 U.S. at 106 n.91 (Marshall, 1.. concurring); see also People v. Johnson, 767 P.2d 1047 (Cal. 1989). 

?#State v. Reyes, 788 P.2d 1239 (Ar iz .  App. 1989). 

IsSmith v. State, 790 S.W.2d 794 (Tx. App. 1990). 

“1857 P.2d 1249 (Ariz. 1993). 

4 1 / d  at 1252. 

42/d. at 1251. But see United States v. Sandoval. 997 F.2d 491 (8th Cir. 1993) (prosecutor’s challenge of a black juror from the panel was upheId because she was 
a cosmetologist, young, and probably did not have a high level of education). 

A’Cruz, 057 P.2d at 1253. 

44995 F.2d 388 (3d Cir. 1993). cerf. denied, 114 S. Ct. 920 (1994). 

45/d. at 391. 

I 

1 
I i 

1 ’ I  

/ I  \ 

Id. at 394. t 

47MANUAL FOR COURTS-MARTLAL, United States. R.C.M. 912(g) (1984) [hereinaftFr MCM]. In federal courts, criminal defendants are allowed ten peremptory chal- 
lenges and prosecutors are allowed six. FED. R. CRIM. P. 24(b). 

4*26M.J. 921 (N.M.C.M.R. 1988). 

- 
I ,  
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military judge asked the trial counsel if he had challenged the 
member oq the basis of race.49 The trial counsel indicated that 
he had challenged the young officer because “he is an ensign 
and I want mpre senior people on the panel.”so The Navy- 
Marine Corps Court of Military Review QVMCMR) indicated 
that while the defense had established a prima facie case of 
discrimination, the trial counsel’s explanation was clear, rea- 
sonably specific, neutral, and nondiscriminatory. However, 
the NMCMR expansively ,interpreted “seniority” to mean 
“experience,” because less “senior” ,enlisted personnel 
remained on the panel after the exercise of the 1chaHenge.51 

In United States v. Curtis,s* a capital case, the court-martial 
panel consisted of nine officers and six enlisted soldiers. Six 
members were black. Challenges for cause reduced the panel 
to four officers and six enlisted persons, including three 
blacks (one officer and two enlisted). The trial counsel used 
his peremptory challenge against a black Marine Corps staff 
sergeant (E-6), who was of the same racial group as the 
accused. Defense counsel made an objections3 and, after a 
recess, the military judge indicated that it would be appropri- 
ate for the trial counsel to state the basis for his earlier 
peremptory challenge, The trial counsel responded as fol- 
lows: 

My articulation, sir, first of all, in my opinion 
Staff Sergeant Edwards’ responses to the voir 
dire, while satisfactory, didn’t indicate to me to be 

want on this case and one thing particularly that 
he said that he would consider this as a learning 
experience; ,which. in the Government’s opinion, 
that was not the-while not challengeable for 
cause, that is why the government chose to exer- 
cise its peremptory challenge on him.% 

I the kind of member that the government would I 

I 

In analyzing the decision of the trial judge, the NMCMR 
found little basis to ,support the defense counsel’s claim of 
even a prima facie showing of discrimination on the part of 
the prosecution. The NMCMR noted that “[O]ur review of 

the record likewise reveals nothing said by trial counsel dur- 
ing voir dire that would infer the challenge was racially moti- 
vated.”55 Focusing on trial counsel’s stated reason, the court 
concurred with the trial judge’s conclusion that while the stat- 
ed motive may not have been particularly wise, “it was under- 
standable and had sufficient foundation to satisfy Batson.”56 

I 

More recently, in United States v. Thomas.57 where a 
minority accused was charged with larceny and conspiracy, 
the trial counsel, prior to exercising his peremptory challenge, 
specifically noted: 

I hesitate to make this challenge because I would 
like to note that the accused is black and Gunnery 
Sergeant (H) i s  the only black member on the 
panel; however, he testified along with Lieutenant 
Colonel (F) that he had been on a panel that 
acquitted a Marine-as a matter of fact he used 
the words, “we found him innocent,” and he gave 
a bit of a smile when he said that, for whatever 
reason, and I would like to use my peremptory 
challenge on Gunnery Sergeant (H) for these rea- 
sons.58 

I 

Defense counsel objected, noting that a number of other 
members stated that they had also served on panels that had 
returned acquittals, and that a member’s choice of words 
should “in no way prohibit him from sitting as a member on 
this court-martial.”59 Responding to this assertion, the mili- 
tary judge indicated: 

[Olne doesn’t have to have a good reason for a 
peremptory challenge, one only has to have a non- 
racial reason. It can be a bad non-racial reason. 
So even if you are correct and that’s a bad reason 
to get rid of him, I’ve got to decide whether, 
despite being a bad reason it’s a non-racial reason 
and that is  the only inquiry that the Barson v. Ken- 
tu+ case requires me to make at this point.60 

, 

Id. at 923. 

511d. at 924 n.4. 

5228 M.J. 1074 (N.M.C.M.R. 1989). 

53 Id at 1091. The trial date in Curris preceded the COMA’S decision in Santiago-Davila 26 M.J. 380 (C.M.A. 1988). extending Barson to the m i l i w .  

SCurtis. 28 M.J. at 1091. 

55ld. at 1092. The decision in Curtis precedes the’per d rule of United States v. Moore. 28 M.J. 366 (C.M.A. 1989). 

s6Curris, 28 M.J. at 1092. 

J740 M.J. 726 (N.M.C.M.R. 1994). 

58 Id. at 729. 

59 Id. 

60 Id. 
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The trial judge ultimately overruled the defenst objection, 
finding that “the peremptory challenge‘was hot racially moti- 

1 

> 

g, the NMCMR c 
reasons that the trial counsel offered for the exercise of his 
peremptory challenge. In reviewing trial counsel’s first stated 
reason (the member’s participation in a previous acquittal), 
the court closely scrutinized the record of trial (including a 
pretrial questionnaire)62 regarding the challenged member% 
prior court-martial experience, compared and contrasted the 
military records and combat experiences of Gunnery Sergeant 
(GySgt) [HI and Lieutenant Colonel (LtCol) IF], and conclud- 
ed that “an unbiased trial counsel could easily conclude that 
GySgt [HE was bot as desirable a member for the prosecution 
as LtCol [F].”63 I I 1 > ’ (  

I ’  

Regarding the court-member’s “smile,” the NMCMR 
noted that “A tria1,lawyer’s stated reason for exercising a 
peremptory chailenge may ’include intuitive assumptions that 
are not fairly quantifiable.’‘64 ’ The NMCMR also noted that 
the defense did not attempt to dispute by argument or other 
testimony the accuracy of trial counsel’s observation.65 

When analyzing Thomas, it i s  important to consider that by 
articulating two reasons for the challenge (one of which was 
equally applicable to another member and the other based 
largely on intuition) the trial counsel in Thomas opened a Pan- 
dora’s box in the courtroom and for the appellate record. The 
in-depth and detailed review necessary by the appellate court 
to resolve issues of racial bias in Thomas underscores the need 
for counsel to carefully articulate their motivations for making 
peremptory challenges. Additional individual voir dire of 
GySgt [HI probably would have yielded further information 
supporting trial counsel’s peremptory challenge. 

, j ,  ‘ T I  I 

, 

In United States v. Greene,66 an  Army rape prosecution, the 
trial counsel also provided two separate reasons67 for exercis- 
ing his peremptory challenge against a*minority member: (1) 

61 Id. 

62ld. at 732. 

6’ld. at 133. 

Mid. at 130. 

65 Id. 

M36 M.J. 214 (C.M.A. 1993). 

I1 , J , ’  ~ r -  

his ‘concerns that the member may harbor some resentment 
against him because of sbme sentencing based questibns 
posed during individual voir dire, and; (2) because!the mem- 
ber .was “from the Republic of Pan&ma.”6* In respdnse to the 
military judge’s request for clarification of this puzzling state- 
ment, the following colloquy ensued: 

7 

grew up in the Republic of 
1 4  Panama. Having just $finished three years I *  
I there as’a defense counsel, I mticed differ-’ 

ent attitudes roowards certain offenses. One 
of these types of offenses being sexual 
offenses. That was another reason why I 
exercisetd) my peremptory challenge 2 

eant First Class Goode. ‘ 

1 

1 1  I . I .  

1 I MJ: What kind of attitude ‘are you talking about? 

UT: Well, the Latin macho type of attitude 
which I think a lot of males in Panama still 
have; what we would call “a macho type of 

arena. Males are entitled to more, entitled 
to sex in some ways, and they go further in 
attempting to get sex than perhaps you or 

1 1 .  1 a ‘  

. 

1 attitude,” and that spills over into the sexual 

. me would consider standard.69 
I 

The military judge, noting the member’s reluctance to 
respond to the judge’s own questions during voir dire, ruled 
the initial justification provided by the prosecutor was a sub- 
stantially nonracial, gender-neutral70 explanation for challeng- 
ing that member, especially when considered as a basis solely 
for a peremptory challenge.7’ The military judge did not 
apparently respond (on the record) to the trial counsel’s com- 
ments regarding Panamanian men. 

,-- 

! 
I -  

In assessing the racial neutrality of the trial counsel’s expla- 
nation in Greene, the COMA focused on “whether an expla- 
nation based on multiple reasons, one of them patently 

67See also United States v. Dawson, 29 M.J. 597 (A.C.M.R. 1989) (trial counsel provided three reasons for exercising his peremptory challenge against a minority 
female officer (of the same race as the accused): (1) educational background in criminal law; (2) junior status on the panel; and (3) lack of experience). 

“Greene. 36 M.J. at 214. 

69 Id. at 217. 

“’Greene precedes the Supreme Court’s decision in I.E.B. v. Alabama, I14 S. Ct. 1419 (1994). 

f ‘ 1  > - 
Greene, 36 M.J. at 211-78. 
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impermissible, the other one permissible, satisfies Batson”72 
Setting aside the conviction and ordering a rehearing, the 
COMA expresdly held, “An explanation, which includes in 
part a reason, ctiten’on, or basis that patently demonstrates an 
inherent discriminatory intent, cannot reasonably be deemed 
race neutraL’’73 ! 

I 

The COMA’S decision in Greene makes specific reference 
to several federal appellate decjdons74 in which those courts 
stressed the necessity of additional circumspectiorh and, if nec- 
essary, adversarial hearings to detehine a prosecutor’s “true 
motivation.”75 The COMA made ‘reference to-but reject- 
ed-a method of analysis a t t i da t ed  by the United States‘ 
Court of Appeals for the Eighth Circuit in h i r e d  States u. 
Iron Moccasin.76 Iron Moccasin hkId that the acceptance of 
one valid motivation removes any necessity for the 
examination of others.77 The COMA instead followed the 
stricter (“taint free”) standard of United States v. Bris 
dedsion from the Unitd States Court of Appeals for 
enth Circuit, for the holding that “the governments’s explana- 
tion must be clear and reasonabl ecific and set forth’ 
legitimate reasons  for^ the challen 11 of which must be 
related to the particular case ro be tried.”79 

In United Stares v. Woods,80 cent Army case bearing 
some similarity to Greene, the trial counsel used his peremp- 
tory challenge against a member with a Hispanic surname. 
On defense counsel’s objection trial counsel indicated as fol- 
lows: 

r-- We just did not get the feeling that SSG Perez was 
paying attention and would-be a good member 

,for this panel. It had nothing to do with’the fact 
that his last name was Perez. #I  mean there is  no 
drug stereotype here.8’ 

On appeal, the United States Army Court of Military 
Review (ACMR), in upholding the trial court’s rejection of 
the Batson challenge in Woo& noted that “although it would 
have been helpful to review a more articulate and detailed jus- 
tification, we will not impose such a burden on the facts in 
this case.?’82 

j Unfortunately, the decision fails to focus on the fact that 
while the stated reason i s  racially neutral, trial counsel’s allu- 
sion to “drug stereotypes” casts a potential racial shadow over 
the appellate record. This is exacerbated by an explanation 
for a peremptory challenge (lack of attention) that is clearly 
the type of elusive, easily contrived, subjective, and unverifi- 
able explanation which invited “healthy skepticism” in CnrF 
and “special scrutiny” in Uwaezhoke.84 “Healthy skepLiqism” 
and “special scrutiny” in this case, arguably, should.have led 
either to a prompt resolution by the trial court of Concerns 
about racial stereotyping, or, in the alternative, to an appropri- 
ate denial of the peremptory challenge.85 

I .  
. I  

J.E.B. apd & d e r  Neutrality ‘ 
. ,  ‘ t  - 

n J.E.B. v. Alabama,86 a child paternity and support c , 
the State of Alabama used nine of its ten peremptory chal- 
lenges to remove male jurors. Despite the petitioner usi ’ 

but one ok his strikes to excuse females from the same p 
the resulting jury was made up solely of women. In determin- 
ing that intentional discrimination on the basis of genders vio- 

721d. at 280. 

731d. 

741d. at 281; see Williams v. Chrans. 957 F.2d 487 (7th Cir.), cert. denied, 113 S.  Ct. 595 (1992); United States v. Clemons, 941 k.2d 321 (5th Cir. 1991); United’ 

L f  

, 
i States v.  Thompson, 827 F.2d 1254 (9th Cir. 1987). 

75Greene, 36 M.J. at 281. 

76827 F.2d 226 (8th Cir. 1989). See also United States v. Senkowski. 986 F.2d 24.30 (1993) (holding that peremptory challenges motivated only in part by race do 
not violate Equal Protection if the prosecutor can show that he or she would have exercised peremptory challenges for race neutral reasons as well). 

771ron Moccasin, 827 F.2d at 226; see also United States v. Sandoval, 997 F.2d 491 (8th Cir. 1993) (race may play a role in peremptory challenges so long as it is 
not a predominant factor); Senkowski. at 30 (peremptory jury strikes motivated only in part by race do not violate the Equal Protection Clause); Lingo v. State, 437 
S.E.2d 463 (Ga. 1993) (when multiple race-neutral reasons are given, all need not be applied across the board). 

78896 F.2d 1276, 1287 (7th Cir.), cert. denied, 498 US.  863 (1990). 

79Greene. 36 M.J. at 274 (emphasis added). 

*039 M.J. 1074 (A.C.M.R. 1994). 

8lld at 1075 (emphasis added). 

82ld. at 1076. 

. ’  

83United States v. Cruz. 857 P.2d 1249 (Ariz. 1993). 

84United States v. Uwaezhoke. 995 F.2d 388 (3d Cir. 1993). cerr. denied, I14 S.  Ct. 920 (1994). 

85“Be it at the hands of the State or the defense, if a COUR allows jurors to be excluded because of group bias, it is a willing participant in a scheme that could 
undermine the very foundation of our system of justic-ur citizen’s confidence in it.” Georgia v. McCollum. 112 S. Ct. 2348,2393 (1993); “a hial judge need 
not sit idly by when he or she observes he perceives to be racial discrimination.” Brogden v. State, 649 A.2d 1196. 1203 (Md. Ct. Spec. App. 1994). 

86476 U.S. 79 (1994). 

’ .  

c 
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lates the Equal Protection Clause, the Supreme Court held that 
“gender, tike race, is an unconstitutional proxy for juror com- 
peten~e.”8~ The Court also held that “gender based classifica- 
tions require an exceedingly persuasive justification in order 

onstitutional scrutin 

llowed previous cas 
based challenges in the United States Court,of Appeals for the 
Ninth Circuit (Ninth Circuit)*9 and in Mary1and.V In Vnired 
States v. Ornoruyi,91 one of a series of Ninth Circuit cases 
contesting gender based peremptory challenges prior to J.E.B., 
the prosecutor followed his first peremptory challenge against 
an unmarried white ,female ’by challenging a single black 
woman. On objection and in response to the court’s request 
for an etplanation, the prosecutor indicated that he exercised 
the peremptorytagainst the black female because “she was a 
single female and my concern, frankly, is that she, like the 
other juror I struck, is single and given the defendant’s good 
looks, could be attracted to the defendant.”g* Although the 
trial ’judge suggested thedgovernment use “a little better stan- 
dard”m it denied the defendant’s motion and upheld the strike. 

In Omumyi, the government argued on appeal that the focus 
of the strike was on the juror’s marital status,94 not gender. 
The government‘also noted that the prosecuting attorney had 
allowed six women to remain on the jury and failed to *use four 
remaining peremptory challenges. The appellate court [uled 
that despite this informatibn, the peremptory challenge was’ 
based solely on gender and was on its face discriminatory.95 

’ i I  1 

I 

87 Id. 

BR Id. 

Military Decisions Involving Gender-BasCd Challenges 

Two military cas 
1 1 1  A , t a r  

receding J,E.B. raised the issue of gen- 
der during the voir dire process. In United States v. St. F~rt ,%,  
the trial counsel exercised his peremptory challenge against 
the only black member, Captain (CPT) T. The member in 
question also was the only female member on the panel. The 
military judge sua sponte required the trial counsel to state the 
basis for bis challenge. Trial counsel indicated that CPT T 
was the most jpnior member and he “had a little concern that 
[CPT T] might have undue empathy wjth [appellant’s] 
wife.”97 Trial counsel also added that, from his prior experi- 
ence with CFT T, she was ‘:a,little, too sympathetic” towards 
those accused of crimes.98, Appellant argued on appeal that 

sel’s actions constituted gender-based discrimina- 
not supported,by voir dire, and were not substan- 

tially related to the case.99 
‘ I  

ressing the issue of gender dis- 
crimination, held that trial counse1:s explanation w p  ‘‘reason- 
able, credible, and racially neutral. The ACMR further 
added that “there is no requirement prosecutor’s reason 
be supported by the record of voir dire.”lol 

, In United States v. Cooper,lo* a homicide prosecution, the 
prosecutor exercised his peremptory challenge against a CPT 
Brown; one of two black members and the only female mem- 
ber. In response to the trial court’s inquiry as to whether the 
trial counsel’s challenge was racially motivated the trial coun- 
sel stated: 

I o ,  I ; 

1’ , J  i 

.- 

i 

w h i t e d  States v. DeGross. 960 F.2d 1433 (9th Cir. 1992). The United States Court of Appeals for the Fifth Circuit declined to extend Batson to gender-based 
peremptory challenges prior to J.E.B.; see United States v. Bmusard. 

gOTyler v. Maryland, 623 A.2d 648 (Md. 1993). 

y 1 7  F.3d 880 (9th Cir. 1993). 

921d. at 881. 

y7 Id. 

MSee United States v. Nichols, 937 F.2d 1264 (7th Cir. 1991). cerr. denied, 112 S. Q. 989 (1992). 

ySOmoruyi, 7 F.3d at 884. 

2d 219 (5th Cir. 1993). 1 I 

I L 

, I 

’ I  I t 

8 ,  I ,  

“26 M.J. 764 (A.C.M.R. 1988). 
i I 

, *  [ *  
Id. at 764. 

/ I  Id. 

YY Id. 

lw?d. 
t I 

1 7  
r ,  I n 1  Id. at 766. 

I I : (  I ,  

‘0230 M.J. 201 (C.M.A. 1990). 
I J 

I 

I d  
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I would specifically note that Command Sergeant 
Major Williams i s  black so,we have not denied the 
accused of having [sic] a panel of different races 
and creeds and the proskution has taken into con- 
sideration what it knowd about CPT Brown’s prior 
duty experience, current duty position, has had an 

I opportunity to review !her [Officer Record BriefJ 
and her fonns 2 and 2-1 and, taking those things 
into consideration, we  exercise our right to 
peremptorily challenge somebody that. . . to bring 
the court down to a certain number we want or for 
whatever reason.103 

n 

After this rambling explanation, the military judgesasked 
the prosecutor to declare, unequivocally, that he was not exer- 
cising his peremptory challenge because CPT Brown was 
black or female. The prosecutor indicated this was correct, 
but the judge. apparently still concerned with the prosecutor’s 
responses, inquired as to whether the trial counsel considered 
either factor in his decision. The’ trial counsel indicted that 
“the fact that she is black, none whatsoever.”l04 And as the 
question regarding whether the trial counsel had considered 
the member’s sex in making the peremptory challenge, he 
responded as follows: 

Marginal-just considering what outlook she 
might present to this case, what her experiences 
might be as they relate to the evidence the govern- 
ment knows will be put forth here, that I reiterate, 
the fact that she is a woman is just marginally . . . 
what we’re really relying on i s  what all know 
about her current duty position, past experience in 
the Army, Le. [sic], her worldly experience.105 

I 

F 

In upholding the ACMR’s decision, the COMA, while not- 
ing the lack of specificity in the m a l  counsel’s explanation, 
found4 to be racially neutral.]% In a footnote, the COMA, 
while noting that i t  “need not decide whether a challenge 
based on CPT Brown’s sex could be sustained,”lm echoed the 
ACMR’s findings indicating that trial counsel’s “later state- 
ments support a strong inference that the challenge was based 
on her known proclivities as an individual and not on 
gender.”la 

In Cooper and St. Fort, neither the COMA nor the ACMR 
specifically stated that Burson doe’s not apply to gender-based 

lmld, at 204. 

lMld 8t 203 n.1. . ,  

discrimination in military courts. Neither of the appellate 
courts attempted to correct trial judges for inquiring of trial 
counsel if “gender” played a role in their decision to exercise 
peremptory challenges. 

Trial Practice Issues 
k 

While many view Batson and its progeny as inevitably 
leading to the “death knell” of peremptory challenges.109 oth- 
ers view the actual mandate of these cases much differently. 
They emphasize that, “voir dire must be comprehensive and 
extensive enough to ensure that litigators have ample informa- 
tion about the venire to make rational peremptory challenges 
without resorting to stereotyping people by race or gender.’’lIO 

Counsel also must understand that in the face of a Butson- 
based objection, peremptory challenges no longer may be 
exercised without a stated reason, or without additional 
inquiry and judicial control. Counsel must be able to recog- 
nize and articulate specific attributes in a juror that cause con- 
cern. Intuitive hunches, gut instincts, or even guesses about 
juror demeanor or other intangible concepts serve only as a 
starting point in the voir dire process. Under these circum- 
stances counsel must craft probing voir dire questions that 
serve to justify or, ultimately, allay these hunches or gut 
instincts. 

If a juror displays a troubli facial expression or body pos- 
ture when a defense counsel asks about mental responsibility 
or reasonable doubt, additional individualized inquiry of that 
juror would be appropriate and prudent. For example, you 
might ask this question: “CFT Jones, I noticed your smile 
when I asked a p u t  the defense of mental responsibility. How 
do you feel personally about the insanity defense? Have you 
ever felt that the inkanity defense is used too often; or that it 
might be a cop out?” 

Jurors typically tell trial attorneys what they perceive to be 
the “correct” or “best” answer. They are unlikely to confess 
to prejudices or attitudes that might disqualify them as mem- 
bers. Open-ended questions, designed to elicit more thought- 
ful and deliberative responses are the key to effectively 
exorcising a juror’s hidden “demons.” For example, counsel 

losfd at 203 (emphasis added); see ako  United States v. Cooper. 28 MJ. 810,812 n.3 (1989). 

[WJere W. Moorehead. When a Peremplory Challenge Is No Longer Peremplory: Barson’s Unfortunate Failure lo Eradicate Invidious Discrimination in Jury 
Selecrion 43 DEPAUL L. REV. 625 (1994). 

I l o J .  Vincent Aprile 11. More Extensive Voir Dire: A Supreme Court M a d r e ? ,  GRIM. JUST., Fall 1994. at ul. 
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should ,consider the Following open-ended questions during 
ivoir dire: ~ L . I J ~ ;  a i  if 

What would you think if (contingency)?; 
” .  . , . ,  . E  

What about (subjectlissuekoncept) is important to 

’ I (  L , I  

, rn, As a command?, whar considerations do yo 
in (impsing Article 15 punishmentlother decision 

L .  making)?; I a r j  . 

pa; did y o u , ~ e a n  ,when you 

1 

ad 

1., : I I‘< 
Please giYe,pe an example of (prior * ,  eqperi I 1  I -  

unassisted. Properly conducted, this “team” approach gives’ 
tial Butson challenge additional 

asons justifying 60th 

question about consent to sexual relations said, 
and I quote, “as far as I am concerned, it’s usually 
the woman’s obligation to tell a man no.” Fur- 
thermore your honor, just a couple minutes later, 
Lieutenant Jones crossed his arms and had a smirk 

on his face when I asked Majbr Smith, a female 
officer, the same question during group voir dire.” 

n and 
J.E.B. prohibit discrimination in the1 exercise of peremptory 
challenges, counsel are not prohibited from asking relevant 
questions about a member’s persorlal opinions, life experi- 
ences.111 or individuul feelings )aS they might relate to race or 
gender. For example, in a case that involves crossqacial par- 
ties and victims, trial counsel’might akk, “Major ,Smith, as an 
African-American and an Army officer, how do you personal- 
ly feel about mixed-race dating?;” or, “Sergeant First Class 
Jones, as a senior noncommissioned officer and as a woman, 

Defense, counsel must remain ?alert 

cates than ill-timed and half-hearted objections. With only 
one peFmptory challenge per side, articulating valid objec- 
tions and establishing a prima facie basis for these objections 
can be more difficult in military tribunals. 

, I  Trial attorneys should be aware of potential “warhing.flags”, 
in the exercise of peremptory challenges by opposing counsel; 
These may include logical inconsistencies in  xoir dire exami. 
nations, weak or perfunctory Iddividual voir difeilthe failure to 
exercise a challenge for causdlagainst a minority or feinale 
member prior to seeking a peremptory challenge, disparate 
treatment, or ambigboous or insensitiqk statements made by 
counsel regarding a minority or female member. 

* A  I /, R ; \  * ::j , I / /  , 1 

a minority member of the-same race as the accused. Nor 
should counsel forget to argue the “totality of the circum- 
stances” standard of United States v. Hernandez114 when mak- 
ing a Batson-based objection to a peremptory challenge. 
Counsel never should be reluctant to follow up on their objec- 

1 ‘  II1Barbara Franklin. Gender M y r h  Still Ploy u Role in Jury Selection, NAT’L L.J., Aug. 22, 1994, at Al .  

lJzUnited States v. Shelby, 26 M.J. 921.922 n.2 (N.M.C.M.R. 1988); see also United States v. Pulgarin. 955 F.2d 1 (1st Cir. 1992). 

I 1 - 11928 M.J. 366 (C.M.A. 1989). I ‘  I ( I (  1 1 ’  r 

1“’ , ‘!4500 U.S. 352,362 (1991). 

40 

I ,  ! I \ b . ~ i  4 7 1  I 1 
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tions with demands for additional clarification if necessaxy.”J 
Follow up is especially important in ce of subjective or 
unverifiable explanations that are pported by prior 
inquiry by opposing counsel during group or individual voir 
dire. 

Trial counsel may wish to heed the counsel of Judge Cox in 
his concurring opinion in United States v. Santiago-Davila.116 
“[AJlthough the government enjoys a peremptory challenge. 
sound practice would suggest using It sparingly and only 
when a challenge for cause has not been granted.”ll7 This 
approach greatly reduces the possibility of error during the 
voir dire process, especially by junior counsel with little trial 
experience. 

Because research indicates that likelihood of self-disclosure 
by jurors increases if they do not have to speak in front of 
other jurors,118 defense and trial counsel should consider the 
opportunity provided under Rule for Courts-Martial (RCM) 
912(a)( 1)”9 to submit written questionnaires to members. 
While RCM 912(a)(l) lists eleven specific areas of inquiry 
(for example, sex, race, marital status, home of record, depen- 
dents, assignments), subsection (a)(l)(K) of the rule allows 
inquiry into other matters “with the approval of the military 
judge.”lm 

In United States v. Loving,121 each member completed a 
questionnaire consisting of thirty-five questions covering 
“personal and family history, civilian and military education, 
past duty assignments, non-military employment, awards and 
decorations, volunteer work, previous contacts with the legal 
system, hobbies, memberships in organizations, and reading 

I 
I 

habits.”[= Responses to questionnaires are a valuable source 

of information for determining member qualifications and for 
preparing individualized voir dire questions. 

or military judges, when explanations offered for peremp- 
tory challenges are as elusive and subjective as those prof- 
fered’in Thomas123 (a “smile”), or Curtis124 (“learning 
experience”), or, when counsel provides a “bad reason,” 
arguably, trial judges should require counsel to provide more 
objective responses. In Greene,lzs the COMA spoke of the 
necessity of discovering counsel’s “true motive.”126 Imposing 
such a standard requires that the trial judge scrutinize the voir 
dire process more closely and that counsel conduct a more 
thorough and professional voir.dire. 

When a member provides an  ambiguous verbal response, 
counsel should merely follow up and inquire of the member, 
“Sergeant Edwards, when you said sitting as a member in this 
case would be a ‘learning experience’ for you, what did you 
mean by that?’ If counsel notices a telling nonverbal reaction 
to a question, counsel simply could ask, “Lieutenant Jones, I 
couldn’t help but notice that you smiled when you said you 
found the accused innocent in the previous court-martial; why 
was that?” Opposing counsel also must be alert for these 
potentially ambiguous comments or other “loose ends” that 
often require little more than simple follow-up questions to 
resolve. 

In his concumng opinion in Greene, Judge Wiss noted that 
“[c]ourts of law may not be able to cure the personal bedevil- 
ment of racial prejudice; but courts can and must ensure that 
such human bigotry and insensitivity do not rot public and 
governmental institutions.”l27 

i 

rement that a court reject a prosecutor’s explanation simply because it rests in part on lack of knowledge, although such explanations 
“might wanant extra caution on the part of the trial judge and reviewing court.” State v. Harris, No. 73899 (Ill. Sup. Ct. Dec. 22, 1994). 

11626 M.J. 380 (C.M.A. 1988). 

Il7ld. at 393. 

1lsLin S. Lilley, Techniquesfor Turgeting Juror Bias, TRIAL, Nov. 1994. at 41. Evidence indicates that one in three prospective jurors will admit in aquestionnaire 
to knowing someone who was sexually abused, while only one in ten will do so in open court. 

IIgMCM, supra note 47, R.C.M. 912(a)(l). 

12Ofd. R.C.M. 912(a)(lHK). 

12141 M.J. 213 (C.M.A. 1994). 

I 

1 )  

b 

Izzld. at 255. It has been repolted that the questionnaire in Cufiforniu Y.  0.1. Simpson was 80 pages long and consisted of 294 questions. Questions included: 
“Have you ever asked a celebrity for M autograph”; “What do you think is the main cause of domestic violence”; “Have you or anyone close to you undergone an 
amniocentesis?”; and “Have you ever dated a person of a different race?’’ Jeffrey Tobin. Juries on Trial, NEW YORKER. Oct. 31. 1994. at 42. 

123United Slates v. Thomas, 40 M.J. 726 (N.M.C.M.R. 1994), 

124United States v. Curtis, 28 M.J. 1074 (N.M.C.M.R. 1989). 

125Unite.d States v. Greene, 36 M.J. 274 (C.M.A. 1993). 

126ld. at 282. 

Inid. at 282.283. 
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1 I , ~ o d i y  9s military 
strained relationship. Military officers loften view the news 
media with attitudes that range! from grudging tolerance to 
contempt. “Let me say up front that I don’t like the press,” an 
Air Force officer began a press briefing during Operation 
Desert Storm. “Your presence here can’t possibly do me any 
good, and it can hurt me and my people. That’s just so we 
know where we stand with each other.”’ Those words reflect 
an attitude typical of many military leaders 
stands as B barrier to effective media relations. 

f the news mediaI 

skepticism and mistrust. Many reporters formed attitudes in 
the wake of the Vietnam War, when many people viewed the 
military with suspicion. Journalists sometimes suspect that! 
uniformed officers have a vested interest in promoting war- 
fare. Thus, journalists sometimes impose mental barriers to 
effective news coverage. However, Mcause public support 
for militak operations i s  critical to susta’in an extended war 
effort, the existing chill in media relatio4s must be thawed to 
ensure ha t  the military will be able to tell its story. c 

l i  

While recent history may be largely responsible for the 
cooling off of relations between the military and the press, 
institutional factors-such as commercialism, competitive- 
ness, and operational security-also ,contribute to the mili- 
tary’s media relations problem. To improve media-military 
relations, judge advocates should recognize and understand 
these factors so that when they arise they do not allow them to 
create an insurmountable barrier to effective communication 
between the military and the media. When advising comman- 
ders regarding media relations, ’judge advocates must counsel 
patience. 

1 

’ A I  

any observers regard the media relations program carried 
out during the Persian Gulf War as a success on the part of the 
military.2 However, h e  media has not shared the military’s 
enthusiasm for the media relations effort. News media organi- 
zationsihave sharply criticized the Desert Shield/Storm public 
relations effort as chilling candid coverage of the war.3 The 
media relations effort included a system of pool reporting, in 
which representatives of various media would receive battle- 
field access \kith the requirement that they share their reports 
and security reviews of reports. Legal critics have argued that 
the media relations effort violatkd a media right to,access to 
the battlefield and constituted a prior restraint! i 

’ “ 1 

I. , I , /  , 

However, the media relations efforts by the military during 
the Persian Gulf War wtre constitutionally sound.5 ,Further, 
while censorship normally would constitute an unconstitution- 
al prior restraint of information, media representatives can 
agree to security reviews of reports as a tradeoff for inclusion 
in presd pools. Therefore, the security reviews conducted dur- 
ing the Gulf War were proper. However, operational security 
normally,should be the only reason for blocking media access 
to an operation or to information. . I  ‘ I- 

I 

Media relations during the Pekian Gulf War perhaps were 
not the resounding success that the military public affairs sec- 
tor has proclaimed. The Gulf War effort was over quickly, 
and casualties were minimal. Had the war lasted longer and 

more casualties, the media relations effort, might have 
creasingly problematic.6 The coverage, which was 

largely supportive of Gulf War efforts, might hav 
ative. Continued strict press restrictions knight 
the public’s perception of war efforts and could have led to 
Congress imposing less flexible media relations rules.’ Mili- 
tary leaders must realize meaia will be a substantia! 
part of every war effort. e advocates must be aware that 

1 ‘ 1 ’ ”  1 J I I  1 1 ’  

1 Machamer, Avoiding a Military-Media War in rhe Next Armed Conflict. Apr. 1993, MIL. REV. at 43,44-45. 

2id. at 43. 

3 id 
, I ,  

4See. e.g., Comment, The Persian Gulf War and the Press: Is  
inafter Right of Access]; Note, Assessing rhe ConslirurionaIiry of Press Restrichons in the Persian Gulf War, 44 STAN. L. REV. 675 (1992) [hereinafter Press 
Restrictions]. 

5Cf. Nation Magazine v. United States Dep’t of Defense, 762 F. Supp. 1558 (S.D.N.Y. 1991). 

6Machomer, supra note I, at 46. 

’During the Persian Gulf War. several members of Congress initiated inquiries into the press pool and security review procedures followed by the military. Gersch. 
Senate ro Begin Hearings on Media Access to War News. EDITOR & PUBLISHER, Feb. 16, 1991, at 9. 

0 Military Operations? 87 Nw. U. L. RE 
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although the First Amendment does not provide the media 
with unfettered access to the battlefield, judge advocates must 
be mindful of political, operational, and practical concerns 
that necessarily arise when the media becomes involved in 
military operations. Toward that end, media relations pointers 
identified here may prove helpful. 

Events in Somalia illustrate that media relations are impor- 
tant in informing the public of how the military is doing its 
job. With public opinion sharply divided as to whether the 
United States should continue participating in Operation 
Restore Hope, the importance of communicating an accurate 
picture of operations became paramount during the fall of 
1993.8 Arguably, the media played a significant role in  the 
United States entry into Somalia and also in prompting ani 
early exit. 

Barriers to Media Relations 

Commanders-and other government officials- 
often are frustrated that the media does not depict what they 
feel is an accurate picture of events. This leads to skepticism 
about the sincerity of the media and a reluctance to share 
information. However, some of what commanders perceive as 
news distortion may be the result of institutional factors built 
into our system of a free press; factors that our military lead- 
ers need to understand. 

Free press is driven by economics. Newspapers and the 
electronic media are in business to make money. To make 
more money, news media must attract readers and viewers. 
With the written press, the equation is simple: 

HIGHER CIRCULATION = MORE ADVERTISING = 
HIGHER PROFITS 

Television news success is similarly tied to viewership. Con- 
sequently, the media sometimes overplays sensational stones 
while ignoring less exciting-and often more important-sto- 
ries. This result leads military officials to question whether 
the media is acting responsibly. However, the government 
has no control over the commercial nature of the media. A 
commander’s best approach i s  simply to understand that the 
news media is trying to make money. 

I 

translate into intense news competition. While competition 
among the news media generally is believed to be desirable, 
forcing news outlets to aggressively seek out the news has its 
drawbacks. Among the drawbacks is the driving desire to get 
the story first. * As journalist Tom Wicker wrote: 

Just as the urge to compete-that is ,  to win- can 
lead a football player to jump or even slug an 
opponent in the heat of battle, so the urge to com- 
pete-to get ahead-can cause newspapers and 
broadcasters to breach their standards in ways that 
would never happen in conditions of calm reflec- 
tion and unhurried judgment.9 

As a recent example of this, broadcasters frequently conjec- 
tured about what was occurring during the initial air attacks 
on Iraq during the Persian Gulf War. Their desire to be the 
first to report certain facts resulted in the dissemination of 
incorrect information. As the conjecture proved untrue, they 
had to correct the earlier information.lo 

A related problem is that the media must produce stones 
every day. “Spiro Agnew himself,” Wicker wrote, “never did 
such damage to the press as dailiness does daily.”Il Accord- 
ing to Wicker, the difficulty stems from the vast amount of 
information with which the media must deal each day. “The . 
. . problem,” he wrote, “is not unlike the proverbial difficulty 
of putting ten gallons of whiskey into a five-gallon jug.”’* 
Crises come so quickly; that in their zeal to stay on top of the 
latest crisis, the media fails to give adequate, in-depth cover- 
age to the last crisis that occurred. The media’s desire to pro- 
duce news each day-and the resultant lack of scrutiny-even 
has been cited as a major factor contributing to the rise of 
Joseph McCarthy during the 1950s: 

McCarthy was a fascinating example of the weak- 
nesses of traditional journalistic objectivity . . . 
reporters could write what he said, and as long as 
they spelled his name correctly and quoted him 
correctly, they were objective . . . and objective 
journalists were considerate enough not to bother 
him with his record, with what he had said a 
week, or month, or year before.13 

When news outlets share markets with others, or when they 
are competing for national prestige, economic competition can 

Indeed, McCarthy’s rise illustrates how commercialism-a 
desire to sell newspapers or attract viewers-an combine 

‘I 

8See. e.g.. Crigler. Clinfon Tries to Sfeer Middle Course Through Desert Lmndscupe. BALT. SUN, Oct. IO, 1993, at El. col. 1.  

9T. WICKER. ON PRESS 171 (1978). 

lOA glaring example of this was CNN reporter Charles Jaco’s declaration, “It’s gas!“ when an Iraqi SCUD missile struck in the vicinity of Dhahran. Saudi Arabia. 
He later apologized. Showdown ut “Fact Cup. NEWSWEEK, Feb. 4,1991. at 61.62. 

I’WICKER. supru note 9. at 174. 

Izfd. at 172. 

‘3D. HALBERSTAM. THE POWERS THAT BE 141 (1979). 
I 
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with dailiness to distort the news. While the McCarthy case 
was extreme, the same effects frequently occur on a smaller, 
scale.14 

1 
I d  I 

Another factor that #inhibits effective news reporting i s  that 
news people have prejudices and biases. and that even the best 
efforts to be objective may be unsuccessful. Commentators 
have long recognized that “complete objectivity” does not 
exist: 

.’‘. - 
*’; 

, r  

I 

Every newspaper office receives a great deal more 
news than the paper can carry.1. . t .  By consistent- 
ly selecting items of news which supported its, 
own policy and omitting others, or by giving more 
propinence to events and aspects of affairs having 
this tendency than to others, a newspaper could in 
an extreme case produce in the minds of its read- 

l ers an impression totally divorced from the truth. 
And it could do this while preserving the .most 
meticulous accuracy in its statement of the facts 
reported.15 

! 1 1  , I  

The ne the power to create its own concept of 
reality. Even innocent decisions on what is “news” and wbat 
is not can result in distortions of the news.l6 However, mili- 
tary leaders should remember that despite the power of the 
press, individual reporters normally are just doing their jobs as 
well as they can. The news judgments that they make are 
based on values taught in journalism schools and through 
years of experience.17 , 

I r l  

Another phenomeqon that may cause military leaders to 
mistrust the media is “headline distortion.” Taking a complex 
idea and trying to boil it down to B headline, o r  a teleyision 
news short subject, can cause problems. Because not every- 
one reads entire newspaper stories. headline distortions ’are a 
concern. Nor do television viewers always take the time to 
watch in-depth analysis. Many citizens get a cursory version 
of the news gleaned from headlines or television. A report on 
a 1964 speech in Nashville by Mayor Charles Evers of 
Fayette, Mississippi, exemplifies how misleading headlines 
can be. He stated, “If the whites don’t stop beating and mis- 
treating and burning our churches and killing our brothers and 
sisters, we’re going to shoot back.” The subsequent headline 

‘ 8 . 1 1  

in the newspaper then read: “Evers Says Negroes Will Shoot 
Whites.’‘le While that kind of intentional headline distortion 
is rare, it is less rare for headline writers, when lsqueezing 
large amounts of information into a few words, to make mis- 

subjects might be covered in one or two inadequate sentences 
on the nightly news. 

takes of accuracy. Similarly, with television, complicated 4 

1 

IA  problem that the news media has that is unique to war 
coverage i s  widespread inexperience., Reporters who cover 
Congress, executive agencies, and the judiciary do so pema- 
nently, and consequently, develop an understanding for their 
institutions. *Observers have stated that reporters who cover a 
particular beat for a long time begin to grant deference to offi- 
cials on the beat.I9 Because reporters depend on those offi- 
cials for information, they tend not to unnecessarily “burn” a 
source. However, because the United States i s  not always at 
war, there are no permanent war reporters. When the nation 
goes to war, reporters are pulled off of other beats and many 
of these reporters have little or no experience covering mili- 
tary matters. As a result, they may be ignorant about military 
operations. “Most of the almost 1,500-member U.S. press 
corps I saw during Desert Storm couldn’t tell a tank fromta 
turtle.” one commentator observed.20 Officers assigned to 
brief reporters may be required to take more time with 
reporters to ensure that the information is understood. If 
briefing officers are too brusque with reporters, then reporters 
may be forced to seek out unofficial. less reliable sources of 
information. 

1 ,  7 
I !  . 1  

The most important factor in the military-media relation- 

versa. This can be summed up in two words: attitude and 
access. That some commanders and news people sometimes 
dislike and distrust each other might be the biggest barrier to 
effective communications between the military,and the media. 
Most reporters are conscientious and patriotic, ,although often 
naive about military matters.21 Reporters generally are not 
conniving scoundrels, nor are uniformed officers one-dimen- 

Much of the military’s perception of the’news media was 
based on the Vietnam War, during which the media enjoyed 
an almost unrestrained access. Numerous writers’ blamed the 

ship is the way that the government treats the media and vice / 

sional hawks. , /  ’ 

I 

I4An example of this was Peter Arnett’s television news reporting from Baghdad during Operation Desert Storm. To CNN’s credit. the reports were clearly identi- 
fied as having been censored by the Iraqi government. However, they serve to illustrate how the media sometimes provides stories of questionable relevance on the 
belief that keeping information flowing is  paramount, even if it is distorted. 

15P. HOCH, THE NEWSPAPER GAME 91 (1974) (from a Aport prepared 

16See generally H. GANS. DECIDING WHAT’S NEWS (1976). 

l7F0r profiles of the types of reporters that might cove 

al Commission in England, 1949). 

ration, see &&?ral ly  s. HESS, TH6 WASHINGTON REPOR’IERS (1981). 1 

I s H ~ ~ ,  supra note 15. at 93. 

lgL. SIGAL, REPORTERS AND OFFICIALS 47 (1974). F 

20Hackworth, Learning How to Covera War, NEWSWEEK, Dec. 21,1992. at 32. 

21 See generally HESS. supra note 17. 
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loss of the Vietnam War on unflattering coverage by the 
media22 and some writers still attribute the loss  of American 
lives to careless reporting.23 While the news media may have 
reported indiscriminately at times during the Vietnam War, 
the resentment that has built up may be disproportionate to the 
media’s actual offenses, which took place before many of 
today’s reporters had entered the field.24 1 

Much of the news media’s perception about the military 
arises from a belief that the military, particularly the officer 
corps, has a vested interest in promoting‘war. Because Amer- 
ican officers’ status is based exclusively on rank, and wartime 
is perceived as the best time to advance in rank, theoretically. 
officers would desire war to increase their own status.z In 
addition to this common misconception, the military has at 
times attempted to control news of its wars and appeared to 
promote war, which has furthered media distrust.26 Further- 
more, news reporters may not be sympathetic with efforts to 
withhold information for operations security. Being inexperi- 
enced in covering armed conflicts, they might think that 
revealing information-such as unit morale or location-is 
harmless. Thus, military efforts to suppress this information 
may appear as- the product of overzealous secretiveness. Fur- 
ther, ihstances of brusque treament-exemplified by the Air 
Force officer’s remarks at the Desert Storm press confer- 
ence-also contribute to the media’s negative attitude toward 
the military. 

! 

However, to overcome barriers to communication between 
the military and the news media, both camps need to abandon 
these outdated perceptions. Military leaders must develop a 
deeper understanding of how the media operates. Although 
commanders may not always agree with the news coverage, 
they should not impose an impassable barrier between the mil- 
itary and the media as a result. 

News Management in the War Zone , 

Historical Practices ~ 

J 1 1  I 

Critics of limiting media access to the battlefield have 
argued that the military historically has allowed the media 
access except when prohibited by operations security.n How- 
ever, during the aftermath of the Grenada invasion, Paul G. 
Cassell argued persuasively that press access to the battlefield 
has not been the tradition of filitary-media relations-that the 
military frequently has imposed limitations on the news 
media.28 Furthermore, in an article sharply critical of military 
restrictions on news coverage, Professor Margaret ,Blanchard 
agreed that the resmctions observed during the Gulf War were 
not unprecedented.29 “During the Persian Gulf War many 
Americans felt as if they were experiencing something new in 
terms of suppression of dissent, restrictions on reporters, 
manipulation of information ,and the like,” she wrote. “[Sluch 
an assessment of the situation could not be farther from the 
mth.”30 

According to Cassell, during the Revolutionary War there 
was no distinct press corps engaged in war reporting. News- 
papers relied on “the chance arrival of private letters and of 
official and semi-official messages” for coverage.31 c“[I]f Iet- 
ters from’ the front constitute journalistic presence at combat 
operations,” Cassell wrote, “then a journalistic presence exist- 
ed in Grenada, since soldiers who fought there subsequently 
published accounts of the battle.”32 This lack of an organized 
pres5 corps of war Correspondents continued through the War 
of 1812.33 

During the Mexican-American War of 1846-47 the modem 
war correspondent first emerged.34 During that conflict, 
newspaper reporters enjoyed liberal access to combat. How- 

. .  
nFor discussions on whether the media “lost” the Vietnam War, see W. SMALL, To &L A MESSENGER (1970); contra G .  M A C ~ N A L D .  REPORT OR DISTORT? 
(1973); W. WFSIMORELAND. A SOLDIER REPORTS 420 (1976). 

23See, e.g.. Media on the Baftlefield, SOLDIERS, Oct. 1993. at 21-22 (“some Vietnamera soldiers take a harsh view of the media, remembering situations when 
indiscriminate reporting cost soldiers’ lives”). 

24See, e.g.. SMALL. supra note 22. 

z5Cf: A. TOCQUEVILLE, DEMOCRACY IN AMERICA 274-80 (R. Heffner ed. 1956). 
. 

I 26See infra text accompanying notes 27-56. 

27See, e.g.. Right of Access, supra note 4, at 287; Note, Assault on Grenada and the Freedom of the Press, 36 CASE W. RES. L. REV. 483 (1986) [hereinafter Axsuult 
on Grenada]. 

2aCassell. Restrictions on Press Coverage of Military Operatiom: The Right of Access, Grenada, and “m-the-Record Wars,” 73 GEO. L.J. 931 (1985). 

*9Blanchard. Free Expression and Wartime: Lasonsfrom the Past, Hopes for l e  Future. 69 JOURNALISM Q. 5 (1992). 

% I  

mrd. at I 6. 

31Cassel1, supra note 28. at 933 (quoting F. Mm, AMERICAN JOURNALISM-A HISTORY: 1690-1960,99 (1962)). 

32 Id. T 
331d at 933-34. ‘ 1  I1 

M1d. at 934. 
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ever, Cassell argued that the line between combatants and cor- 
respondents was still blurred; most correspondents went to 
war primarily as fighters.35 1, 

The Civil War was the first mdjor American conflict cov- 
ered by significant numbers of w& cbrfespondents.36 Many 
reporters were allowed free access to the front lines. Howev- 
er, some generals ‘excluded the pdss from opkrations either 
temporarily or permanently.37 General Sherman, for instance, 
discovered that his 1861 operations in Kentucky had been 
&posed by press reports. He then “banished every newqdper 
correspondent from the lines, and promised summary punish- 
Gent to all who should in the future give information concern- 
ing his position, strength or movements.”3* Additionally, 
General Grant regulated the press accompanying his atmy on 
the assumption that war correspondents were under the 
authority of the commanding general39 ‘ Further, Union offi- 
cials, including Resident Lincoln, censored journalists when 
they deemed it necessary.40 In the Confederacy, correspon- 
dents usually were excluded from the front lines, and th‘e 
small size of the press corps made it impossible for the south- 
ern newspapers to provide full coverage.41 ’ I ’  

During the next major conflict, the Spanish-American bW&, 
the military placed few restrictions on the press. However, 
Cassell observed that instances of censorship as weli as exclu- 
sion of reporters from combat zones occuried.42 Additionally, 
while the press was usually allowed access to limited actions 
during the period following the Spanish-American War, this 
was not always the case. For example: General Pershing 

%Id. j , I .  / ’  

37ld. at 935. 

excluded the press entirely from the Mindoro Island pacifica- 
tion in’the Philippines.43 

) ! I f ‘  ; > * I f  !i ‘ 

c During World War 1, censorship of combat information was 
widespread, [although American allies Britain and ‘France 
already had established the framework for the censorship.“ 
War correspondents had to be accredited and censorship was 
imposed. “The reporting of significant developments, such as 
the failure of supplies to reach the [American Expeditionary 
Force in Europe],’* Cassell wrote, d‘was delayed because the 
War Department in Washington feared that such stories would 
shake the nation’s confidence in the war effort.”45 For violat- 
ing censorship rules, a reporter could have hiscredentials 
revoked.4 Additionally, reporters mitially were barred from 
battle lines, although that restriction ultimately was relaxed 
and reporters we ny American forces 
into battle.47 .’‘i 1 1  

, I  1 ’ 1 1  

During World War II, censorship uias commonplace. An 
Office of Censorship !was created and accreditation was used 
to enforce.censorship. ;To gain access to the battlefield, a 
reporter had to agree to submit all his ‘work to military offi- 
cials for censorship.4* Censorship during World War II went 
beyond security concerns to protect sensitire political posi- 
tions. For example, General Eisenhower temporarily censored 
political information relating to North Africa todlow negotia- 
tions to proceed “without concurrent public speculation.’:49 At 
other times information was held back because it was embar- 
rassing or discouraging.50 In exchange for censorship, 
reporters were given “fairly wide,”. although not unlimited, 

I 

I I 

I 

t 

,- 

381d. (quoting Randall, The Newspaper Problem in 1:s Bearing upon Military Secre,cy During rhe Civil 

391d. 

mid. - I ‘  ‘ 1  

41 id. 

421d. at 936 (during this period. former New York Tribune reporter Grant Squires “eTed  t 
military censor.) 

431d. at 936-37. ‘ (  1 

urd. at 937. 

ter dislike of most of the newspaper men” while acting as official 

I 

I 
45 Id 

46 Id. 
\ 

47 Id. 

49Id at 939. 
r 

The radio transmitter reporters used at Anzio was shut down because the broadcasts suggested that the landing might result in defeat. Reporters covering 
General Machhur in the Pacific “were. not permitted to find fault with anythingstrategy. tactics. morale, food. supplies, or, above all. the theater’s commander 
in chief.” (quoting M. MANCHESTER, AMERICAN CAESAR: DOUGLAS MACAR-~HUR 1880-1964.359 (1978)). Id. 
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sLccess.5I However, the press was barred from several major 
battles, such us Midway and the Battle of the Bulge.52 

1 ,  

! During the Korean War, ‘%orrespondents were placed under 
the complete jurisdiction of the army, and for any violation of 
a long list of instructions they could be punished by a series of 
measures beginning with a suspension of privileges and 
extending, in extreme cases, to deportation or even trial by 
court-martial.”53 Censorship was so tight, one newspaper 
wrote, “that it was no longer officially possible to say any- 
thing about United Nations troops other than that they were in 
Korea.”54 General MacArthur, who was in command of 
Korean operations, expelled seventeen reporters for violating 
the strict rules.55 However, after MacArthur was relieved, the 
censorship policies were relaxed, and the press was allowed 
considerable access to battlefield operations throughout the 
remainder of the w a r 9  

.i 

The Vietnam War represented the high water mark of press 
freedom on the battlefield. Reporters had virtually unrestrict- 
ed access to the battlefield and were required to observe only 
minor ground rules.57 However. during the Vietnam War mil- 

‘ itary-media relations deteriorated the most. Observers have 
stated that while war correspondents traditionally had served 
as partners of the military, press boosterism declined during 
the Vietnam War. The military began to see the press as 
unpatriotic and reckless with the facts while the press began to 
mistrust military accounts of operations.58 

The press was not a part of the invasion of Grenada in 
1983. Reporters were kept off the island for two days follow- 
ing the initial invasion.59 The media was outraged, and Hus- 
tler magazine publisher Larry Flynt took the government to 
court.60 He sought a declaratory judgment and injunctive 

n 

relief,cbut the case was dismissed as moot. The district court 
held that the case did not meet the requirements of the “capa- 
ble of repetition, yet evading review” exception to the moot- 
ness rule, because there was no “reasonable expectation” that 
the controversy would recur.61 The court further explained 
that even if the case was a live controversy the court would 
not issue an injunction. An injunction “would limit the range 
of options available to the commanders in the field in the 
future, possibly jeopardizing the success of military opera- 
tions and the lives of military personnel and thereby gravely 
damaging the national interest.”62 

A result of the media dissatisfaction with the Grenada inva- 
sion, the “Sidle Panel” was formed and chaired by retired 
Major General Winant Sidle. The Panel included representa- 
tives from journalism schools, the media, and the military. 
The Panel’s report urged the military to conduct planning for 
media coverage concurrently with operational planning, 
devise a reporter accreditation system, urge voluntary compli- 
ance with established ground rules, and develop a system of 
press pooIs.63 i The Sidle Panel established general princi- 
ples-not specific regulations-that theoretically direct the 
military’s press relations efforts today. 

Although the press pool was activated during Operation 
Just Cause in Panama in 1989.64 the Persian Gulf War was the 
first major conflict to employ the press pool system. Media 
relations during the Gulf War also involved security reviews 
of written news reports of pool members. Although military 
spokesmen have conceded that some military commanders 
slowed publication of stones or suggested changes that did not 
involve security concerns, they maintain that these were 
exceptions that did not reflect official policy.65 Ground rules 
during the Persian Gulf War established restrictions on how 

~~ 

51 Id. 

52 Id. at 940. 

53 id. 

%Id. at 941. 

55 id. 

M Id. 

57See Press Restrictions, supra note 4, at 683-84. 

%Id. at 684. 

, 

SgId, 

aoFlynl v. Weinberger, 588 E Supp. 57 (D.D.C. 1984). 

6lld. at 59. 

62 Id at 60. 

Wassell, supra note 28, at 946. 

aCommentators have criticized the military for activating the press pool too late to cover the most important hours of the Panama invasion. See, e.g.. Press 
Restrictions. supra note 4. I 685. 

65 Id. at 688. 
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the press could identify units and geographical locations and 
instituted prohibitions on reporting eerthin types of informa- 

l 

I * I  
, <  

The media was upset about the restrictions that the military 
placed on it during the Gulf War.67 Prior to the conflict, the 
trade journal Editor & Publisher argued that press restrictions 
would kesult in “very little, if any, individual initiative and 
original reporting. The American people will be the losers.”68 
During the war, one reporter was quoted as saying; “If you sit 
around waiting for the scraps to be fed to you, you’re going to 
get the kind of things a dog gets: lefto , 

Perhaps as a result of the military’s media controls, some 
reporters chose to flout military press restrictions by striking 
out on their bwn.70 On January 21, 1991, the vehicle of CBS 
Newsman Bob Simon, producer Peter Bluff, cameraman 
Roberto Alvarez, and soundman Juan Caldera was found near 
the Saudi-Kuwaiti border, with footprints leading toward 
Kuwait.71 Simon and his party were captured and imprisoned 
by the Iraqis for more thhn six weeks. After the war, Simon 
said that the Iraqis had fed him only one meal a day of bread 
and thin soup, beaten him, and accused himaof being a spy. 
At a press conference Simon stated, “I think I’ll cover wars 
again, but it’ll never be the shme , . . a certain child sense of 
invulnerabjlity, it’s gone and I’ll never get it 6ack.”7* Other 
journalists opted to avoid military press rules and at one point 

-eight were thought to be missing.73 

During the Gulf War, because of the preSs restrictions, 
members of the media brought an action against the military 
and sought declaratory judgment and injunctive relief.74 
Nation Magazine and others maintained that the pooling regu- 
lations violated the First Amendment by ‘inhibiting news gath- 

66Machamer, supra note 1. at 51. 

ering. Security review procedures were not challenged in the 
suit. Thk‘government moved to dismiss, stating that the plain: 
tiffs lacked standing to raise the issue, that under the political 
question doctrine the court should decline to reach the merits 
of the case, and that the end of the’harrendered the controver- 
sy m00t.75 ’ I , I  ’ 1  

The court rejected the government’s standing argumenr- 
that none of the plaintiffs had suffered actual hm-betause 
one‘of the plaintiffs had ‘been excluded from a po0L7Q I The 
court rejected the government’s political question argument, 
because the treatment of the press only had an incidental rela- 
tionship to American policy toward other nations.77 The court 
determined that the plaintiffs also met the “capable of repeti- 
tion, yet evading review” tesf and declined to dismiss the case 
as m00tA78 However, the conclusion of the war rendered the 
claims for injunctive relief m0ot.7~ The court also declined to 
grant declaratory judgment, stating: 

I ’ .  / /  

Since the principles’at stake are important and 
require a delicate balancing, prudence dictates that 
we leave the definition of the exact parameters of 
press access to military operations abroad 
later date when a full record is available, in the 
unfortunate event that 
operation.80 

I 

I 

Following the military’s tight controls over the news media 
during Operation Desert Storm, Operation Restore Hope in 
Somalia provided a sharp cohtrast. f‘During Desert, Storm, 
press officers treated reporters as the enemy and kept them 
pinned down. This time the brass gave away every dedi1 of 
Operation Restore Hope: mission, assault beach, objectives, 
troop strengths, even commanders’ names. : . . When the 

6lId. at 43-44. 
\ 

L \  

seSee, e.g., Editorial, Penfagon Rules, EDITOR & PUBLISHER. Jan. 12, 1991, at 9. 

692oglin. Jumping Our ofthe Pool, TIME, Feb. 18. 1991, at 39. 
$ 1  

70 id. 
\ 

71Gersch, Press Pools on the Verge of Collapse?. EDITOR & PUBLISHER, Feb. 2, 1991. at 7. 

7*Gersch, Missing in Iraq, EDITOR & PUBLISHER, Mar. 9, 1991, at 7. 

L ‘  

73 Id. 

74Nation Magazine v. United States Dep’t. of Defense, 762 F. Supp. 1558 (S.D.N.Y. 1991). 
1 1  I , I 

75ld. at 1561. 

76ld. at 1565-66. 

77ld at 1566-68. 

Id. at 1569. 

l9Id. at 1569-70. 

I , .  

m1d. at 1572. , 
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press corps beats the Marine Corps to the beach, everybody 
loses.”81 When the Marines penetrated Somalia in the face of 
glaring camera lights, many speculated that the news media 
prompted the entire operation-that media attention to the 
starvation in Somalia forced the United States to intervene.82 
But there can be little question that the vivid images of the 
mutilation of5American soldiers’ bodies some ten months later 
had much to do with the United States early withdrawal from 
Somalia. After the costly fire fight in Mogadishu on October 
3 ,  1993, news coverage of the Somalia intervention turned 
overwhelmingly negative.83 Six months later, all United 
States troops withdrew. 

The Right of Access 

Commentators have argued that the media has a constitu- 
tional right of access to the battlefield and that the pool report- 
ing system established for the Persian Gulf War violated that 
right.w Perhaps the most important case lending credence to 
the right of access is Brunzburg v. Huyes,85 in which the Unit- 
ed States Supreme Court acknowledged that “protection for 
seeking out the ,news” was critical to First Amendment free- 
dom of the press.86 Brunzburg nevertheless held that a 
reporter could be compelled to reveal a confidential source to 
a grand jury, reasoning that the government has a compelling 
interest in investigating crimes.87 

81 Hackworth, supru note 20, at 32. 

However, whatever encouragement that Brunzburg may 
have provided for a right of access suffered a setback, follow- 
ing a series of cases involving press access to prisons and 
jails. In Peil v. Procuniefl8 and Saxbe v. Washington 
the Court held that the Constitution does not require the gov- 
ernment to accord the press special access to information “not 
available to the public generally.”% In both cases, regulations 
limiting reporters’ access to prisoners were upheld, In Houth- 
ins v. KQEDP‘ the Court held that the Constitution does not 
mandate a right of access to government information or 
sources of information and that there is no constitutional right 
of access to county jails.92 

A series of cases that considered access to courtrooms fol- 
lowed the prison cases and reopened the possibility that the 
press might enjoy a constitutional right of access to govern- 
ment information. Beginning with Richmond Newspapers v. 
Virginia,93 the Court recognized a right of media access to 
criminal trials.94 However, that right was no greater than the 
right enjoyed by the public to attend criminal trials.95 Addi- 
tionally, Richmond Newspapers recognized the need for open 
trials as a means of assuring that the government i s  conduct- 
ing fair trials.96 Thus, closing trials not only implicates the 
right of a free press, but the right to a fair trial. 

Two years later, Globe Newspaper Co. v. Superior Court97 
solidified the majority opinion that the First Amendment guar- 

I ’  

RzSee Alter, Did rhe Press Push Us inro Sornuliu?. NEWSWEEK, Dec. 21, 1992, at 33 (arguing that it was pradcal considerations, and not television coverage, that 
prompted the operation in Somalia). 

83See. e.g.. Elliott, The Making ofa Fiasco. NEWSWEEK. Oct. 18,1993, at 34; Blumenthal. Why Are We in Somufiu?, NEW YORKER, Oct. 25, 1993. 

84See, e.g., Righr of Access, supru note 4, at 287; Comment, Press Access lo Military Operations: Grena& ond the Need for a New Analytical Fmmework, 135 U. 
PA. L. REV. 813 (1987) [hereinafter Press Access]; Assuull on Grenada, supru note 27. at 483; bur see Press Resln’clionr. supra note 4, at 675 (arguing that control 
of access in the Persian Gulf was not unconstitutional but that prepublication reviews were). 

85408 U.S. 665 (1972). 

S61d. at 681. 

88417 US. 817 (1974). 

89 415 US. 843(3974). 

WPell,  417 U.S. at 834. 

91438 U.S. 1 (1978). 

921d. at 15-16 

93448 U.S. 555 (1980). 

wid. at 580. 

9sld. at 572-73. 

%Id. at 571-72. 

97457 US. 596 (1982). 
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anteed a right of access to criminal trials because criminal tri- 
als historically have been open to the public.98 The Court has 
upheld the right of access of the press to criminal trials in sub- 
sequent cases.99 Critics of military press relations cite this line 
of cases in arguing that a right of access to the battlefield 
exists.lm I )  1 I 

-pad test to determine whether the media is entitled 
to access to a government activity can be inferred from Globe 
Newspaper. First, for a right of access to exist, the govern- 
ment activity historically must be open.101 Second, press 
access must play a significant role in the function of the gov- 
ernment activity.102 Finally, press access can be limited 
despite meeting the first two prongs of the test if a compelling 
government interest exists to limit access and these limits are 
narrowly tailored to meet that compelling interest.103 

/ ’  , 
While Globe Navspaper found that access to criminal trials 

met all those tests, the Supreme Court most likely would find 
that access ‘to military operations does not. First, and most 
importantly, warfghting does not involve a historical pattern 
of openness. While reporters have at times enjoyed a great 
deal of freedom in covering warfare-such as during the Viet- 
nam War-the military frequently has imposed strict limita- 
tions to press access to the battlefield when the need arose. 
Furthermore, the military historically has determined when 
there is’a need to limit access and what means muSt be used. 
Past practices have included total denials of access, creden- 
tials for reporters, censorship and, most recently, pool report- 
ing and security reviews. Furthermore, the power of military 
commanders to exclude members of the public when they 
believe the exclusion is necessary for mission efficiency has 
long been recognized-even in peacetime.’” 

s coverage of warfare is necessary 
to ‘make the public aware of a conflict, the media’s role in 
warfare is not as signifidant as it is in the justice system. For 
instance, a lack of battlefield coverage does not implicate 
other constitutional protections, such as Due Process, as a lack 

Second, while some 

9gld. at 605. 

99 See. e.g.. Press Enterprise Co. Y. Superior Court, 464 U.S. 501 (1984). 

of coverage of trials does. Atguably, some level of press 
access is necessary to keep the Nation informed. However, 
access to the battlefield would not be necessary to meet that 
need. 

f l  

Finally, there is a compelling government interest in con- 
trolling access to military bperations. The most important rea- 
sons to control media access are for operations security and to 
maintain the advantage of surprise. However, in making its 
case for press exclusidn, the military also might point to logis- 
tical problems in Healing with numerous reporters or to possi- 
ble negative effects on troop morale. 

Prior Restraints 

Several commentators have argued that the military’s sys- 
tem of prepublication review of news stories violated the con- 
stitutional prohibition against the prior restraint of news. 105 
However, the pool reporting system established for the Per- 
sian Gulf War did not violate the prior restraints doctrine. , 

The doctrine arose from the celebrated case of Near v. Min- 
nesota.106 In Near, the Supreme Court struck down a Min- 
nesota statute that provided for the abatement, as a nuisance, 
of a “malicious, scandalous and defamatory newspaper, maga- 
zine or other periodicaL”l07 Under authority of that statute, 
officials had sought to shut down a newspaper known as The 
Saturday Press, an unquestionably reckless newspaper that 
attacked local politicians and “Jew gangsters.”lo* However, 
the Court held: t 

i 

- 
I 

The fact that the liberty of the press may be 
abused by miscreant purveyors of scandal does 
not make any less necessary the immunity of the 
press from previous restraint in dealing with offi- 
cial misconduct. . . . Subsequent punishment for 
such abuses as may exist is the appropriate reme- 
dy, consistent with constitutional privilege.lm 

‘ODSee Right of Access. supra note 4. at 287; Press Access, supra note 84, at 813; Assault on Grenuda. supra note 21. at 483; but see contra, CasseU, supra note 28, 
at 931. 

Io1Clobe Newspaper, 451 U S .  at 605. 

102fd. at 606. 

103 Id. at 607. 

‘@‘See Greer v. Spock, 424 US. 828 (1976). 

losSee, e.g., Press Restrictions, supra note 4. at 675. But see contra, Right of Access, supra note 4, at 287. 

1%283 U.S. 697 (1931). 

IMld, at 701-02. 

I 

1mFred w. Friendly. MINNESOTA RAG: THE DRAMAnC STORY OF THE LANDMARK SUPREME COURT CUE THAT GAVE NEW MEANING To FREEDOM OF THE pRESs’45- 
49 (1981). 

ImNear, 283 U S .  at 720. 
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However, Chief Justice Hughes observed that the right to pub- 
lish was not unlimited, ;stating, “No one would question but 
that a government might prevent . . . publicatioh’of sailing 
dates of transports or the number or location of troops.”l10 

-\ 

The Court further examined the doctrine of prior restraint in 
the “Pentagon Papers” case, New York Times v.  United 
States.111 The government had sought to enjoin publication of 
materials pertaining to United States involvement in the Viet- 
nam Wk.112 The Court reiterated its belief that the govern- 
ment “carries a heavy burden of showing justification for the 
imposition of such a restraint.”l13 

However, the prepublication security reviews used during 
the Gulf War did not constitute prior restraints, because the 
military did not restrain the news organizations. Each of the 
news organizations agreed to the security reviews as a condi- 
tion on participating in the pool system. Because the military 
may constitutionally control access to the battlefield, nothing 
prevents the military from requesting the news media to agree 
to a system of prepublication review as a condition on access 
to the front, If a news organization flouted the agreement and 
published without a security review, that would be in effect a 
breach of contract, and the military’s recourse would be to 
deny future access. Thus, the military’s control over the press 
comes not from prior restraint, as it did in Near and New Yo& 
Times v. United States, but from subsequent action within its 
authority, which is allowed. - This security review arrangement is analogous to an agree- 
ment that a reporter occasionally will make under which he or 
she agrees that, in exchange for certain information or an 
interview with a source, the reporter will allow the source to 
read the story before it is published. Prior restraint is not 
implicated, because the reporter has agreed to the condition to 
get some information to which that reporter would not other- 
wise have access. If the reporter was to violate the source’s 
trust-bat is, ”burn” the source-by violating the arrange- 
ment, that reporter could expect that future access to that 
source would be denied. 

Even if the security reviews were held to constitute prior 
restraint, the prior restraint doctrine still provides an exception 
for publication of “national security” information that would 
cause “irreparabIe damage to our Nation or its people.”114 The 

I l O h f .  at 716. 

l1]403 U.S. 713 (1971) (per curiam). 

112ld. at714. 

1 ,  

1 1 3 ~ .  

l14/d. at 730 (Stewart, J.. concurring). 

‘ISMachamer, supra note 1, at 44. 

116/d. at 46. 

n 

Court likely would uphold a reasonable security review sys- 
tem, regardless of whether the news media had consented to 
the reviews, although the Court might skeptically view a sys- 
tem that unnecessarily delayed routine stories. 

A Practical Approach to Media Relations 

While current case law makes it apparent that media rela- 
tions efforts during the Persian Gulf War passed constitutional 
muster, (the Globe Newspaper factors still may be evolving. 
While the “compelling interest” prong of the test appears to be 
a permanent fixture in the law, the first two factors-the “his- 
torically open” and “significant role”-could change. Addi- 
tionally, as Lieutenant Colonel Richard Machamer observed, 
“factors such as a higher number of casualties over a longer 
period of war can causepublic confidence to decline, thereby 
resulting in demands for information from sources outside the 
military.”115 Assuming that the favorable coverage of Desert 
Storm was the result of the military’s policies is dangerous.1’6 
Furthermore, continued strict press restrictions might result in 
Congress imposing rules less flexible than those of the Sidle 
Panel, 

Because of these concerns, the military should not be 
inflexible regarding media access. Because the military’s 
actions are likely to be upheld when a “compelling interest” in 
limiting access and information exists, the military generally 
should limit media access only when there is a compelling 
interest in so doing. This ordinarily would be limited to situa- 
tions where operations security is at risk, although sometimes 
reasonable logistics considerations may come into play. Fur- 
thermore, the military arguably has a duty to protect members 
of the press operating within access rules.117 Further, uncre- 
dentialed civilians roaming freely around the battlefield might 
create an operational problem; it may be difficult for field 
commanders to determine whether they are legitimate 
reporters. Absent these operational considerations. however, 
reporters ordinarily should be given reasonable access to the 
forward line of troops. I 

- 5  

Some control over the media in a war zone is necessary. 
However, the military should be aware of the potential back- 
lash that may result from a hard-line approach to media rela- 
tions. When controls are necessary, they should causelas little 
intrusioninto news gathering as possible. For instance, if mil- 

. .  

l17See. e.g., Wells-Petry, Reporters as rhe Guardians of Freedom, Mn. REV., Feb. 1993, 26. 
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itary escorts are required, the escorts should allow reporters 
sufficient independence to gather information.lJ8 An escort 
need not shadow every reporter during one-on-one interviews. 
If security reviews of news stories are necessary, the process 
should run as quickly as possible-not cause delays as at 
times during the Gulf War.119 ,The military should adhere as 
closely as possible to the principles identified by the Sidle 
Panel-that pool reporting last only as long as necessary; that 
reporters have access to all major units: that public affairs 
officers not interfere with reporting; .and that Security reviews 
not be required unless absolutely necessary.l20 If the military’ 
can create an atmosphere of faimesb and efficiency in dealing 
with the media,! then there may be a payoff when (future 
warfighting does not go as well as Operation Deseft Storm.121 

dvocates I 

Although from a constitutional standpoint judge advocates 
generally can advise commanders that the media has no right 
of access, practica1 considerations should caution restraint. 
Accordingly, in future conflicts, judge advocates will find the 
Globe Newspaper three-part test helpful in determining 
whether the media should be granted access to the military 
campaign. First, judge advocates should examine whether the 
type of warfighting to be engaged in would have included the1 
media i n  the past. For example, clandestine operations or sur- 
prise invasions have not been subject to media scrutiny in the 
past. However,\ the aftermath of these actions would have. 
While members of the media can be barred from the initial 
invasion force, for instance, they should be informed as soon 
as practically possible. The general rule regarding the first 
prong of the Globe test can be summarized b follows: The 
military may impose reasonable limitations on press access to 
the battlefield when a legitimate need exists. Normally, such 
need shouldbe limited to operational security. , ! ’ I  

I /  

, Under the second prong of the Glabe tests judge advocates, 
may consider whether media coverage will play a significant 
role in the military operation. Because battlefield coverage I 
does not implicate other constitutional protections, such as the 
Due Process aspect of trial caverage, that the media actually 
participate in the military operation i s  less imperative. How- 1 
ever, because some level oftmedia access& necessary to keep 
the public informed of its government’s activities, judge advo- 
cates should counsel commanders to be reasonable in granting 
or denying access to military operations. 

I 

Under Globe, there must be a compelling governmental 
interest to limit access, and those limits must be narrowly tai- 

lored to meet the compelling interest. ,Although by their 
nature, ,military operations often will provide compelling rea-’ 
sons to Iimit press access, judge advocates should ensure that 
commanders are citing legitimate reasons for excluding the 
press-such as operations security or logistical concerns. - 

When media.restrictions are necessary, judge advocates 
should examine whether the restrictions are appropriate to 
meet the military’s, need for,control. The restrictions should 
not be more excessive than necessary, A total blackout, for 
example, rarely would be appropriate. Press pools and securi- 
ty reviews of media reports are reasonable measures to estab- 
lish control and maintain security during military operations. 

I ,  I .  ’ ‘ 
Finally, by adhering to the Sidle Panel’s recommendations, 

the military should minimize its difficulties with the media. 
The Panel’s recommendations are summarized as follows: 

I . I  1 1 ,  

1. Plan media relations efforts concurrently with 
operaticma1 planning. 

I , 
2, If pools are necessary, include the maximu 

> minimum duration. 
umber of reporters, maintain pools for the , 

1 

3.  Generally, call for voluntary compliance of the 
media with press restrictions. 

4. Plan for sufficient equipment and qualified per- 
sonnel to meet media relations needs. 

5. Make communications faciIities avai 
the media as soon as practicable. 

- 
I 

4 6. Make theatre transport 
media. I 

7.& Promote media-military understanding through 
meetings and educational programs.lz2 

< ’  I 1  

Conclusion 
’ i  ( ’  i l  

Generally, the media is suspicious of the military, while the 
military mistrusts the media. The press normally perceives its I 
role as producing as much relevant information about an event 
as possible. Conversely, the military has an intense security 
concern. As former Defense Secretary Cheney noted during 
the early hours of the ground war phase of the Persian Gulf 
War, “Even the most innocent-sounding information could be 

IIRld, at 50-51, 

119fd. at 52. 

1m1d. at 45. r 

121 Id. at 54. 

122Chairman of the Joint Chiefs of Staff Media-Military Relations Panel (Sidle Panel), Report 3 (1984). 
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.used directly against the men and women whose lives are on 
the line carrying out these operations.”l23 

‘ r  

he tension between the military and the media is not likely 
to disappear anytime soon. Institutional factors will persist. 
The military must recognize and understand the institutional 
factors that impose barriers on communications with the 
media. Judge advocates and public affairs officers should 
advise commanders that the reasons behind much of what 
frustrates them about the media is caused-by factors that are 
not likely to change. , : - *  1 

1 ,  I 1  
Many observers heralded the, media relations policies in 

place during the Persian Gulf ,War, Those media relations 
efforts were constitutionally sound. However, in a costly fight 
of longer duration, the military could have had greater prob- 
lems with the media. Somalia stands out as an example of 
what might happen to a sustained war effort if the media pro- 

jects the mission in a negative light. When the United States 
entered Somalia, it had high hopes of stabilizing a volatile sit- 
uation. However, less than adyearblater media reporting 
reflected widespread doubt over the veoture.124 Media report- 
ing can have a major impact on United States war efforts. 
Commanders should be aware that the media will be a major 
part of future war efforts. Public support for a sustained mili- 
tary effort may be won or lost because of how the military 
manages to tell its story through the media. The military must 
allow the media to tell that story, good or bad. The military’s 
treatment of the media can become part of the story, and 
unnecessary controls might make a bad situation appear 
worse-as though the military is trying to cover up negative 
aspects of a conflict. Thus, the military should take steps to 
mend the relationship between itself and the media to at least 
ensure that the treatment of the media will not be the Cause of 
negative publicity of war efforts. 

< 

IZ3Berke. News From the GuIfls Good and Cheney’s Press Curbs Are Loosened, N.Y. TIMES, Feb. 25,1991. at A1P. 

124See, e.g., whaf Wen! Wrong in Somalia?. U S  NEWS &WORLD REP., Ocl. 18, 1993, at 33. Press pools and media escorts were not used during much of Opera- 
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Equal Employment Opportunity Commission (EEOC) admin- 
istrativejudge. 

Personnel Cases at the Administrathe ~, ‘I At these two important hearings, the litigation begins and a 
major portion of the “administrative record” develops. While 
plaintiffs in federal court claiming employment discrimination 
are entitled to de novo review of their claims, the administra- 

the Army in court. The administrative record can be used for 
both disposing of the case on motion3 and successfully 
defending the case at a trial on the merits, if necessary. This 
only can happen if the administrative record reflects a thor- 
ough, aggressive defense by the labor counselor litigating the 
case at the administrative level- 

ward Couk Litigation 

Introductio 
’ 

I tive record can be an invaluable tool for attorneys defending 
The number of employment dis 

up in federal court has increase 
hfee y e m . ~  Before thesk cases make it to fder-’ 
typically must first go through so& level of 

administrative process. At a minimum, this means an inves- 
tigative hearing by the Department of Defense Office of Com- 
plaint Investigations (DODOCI).* and often a hearing by an 

I 

In 1992, the Army (usually the Secretary of the Army) was named as defendant in 106 new civilian personnel cases. In 1993 that number rose to 141. In 1994 the 
number of new civilian personnel cases was 222. In the first quarier of 1995.58 new civilian personnel suits were filed, an annual average of 232. 

the United States A k y  Civilian Appellate Review Agency (USACARA) as the organization responsible for conducting initial investi- 
gations into civilian employee complaints of discrimination. 

3FED. R. CIV. P. 12, 56. Historically. the Army has disposed of over 75% of the cases filed in federal court without the need for a trial because of an aggressive 
motions practice. Disposing of a case through a motion to dismiss (Federal Rule of Civil Procedure (Rule) 12) or for summary judgment (Rule 56) saves countless 
installation hours and dollars. For example, the various wimesses necessary for a trial that easily could last over a week are able to be at work instead of testifying, 

53 

, I  
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r .  This nbte will suggest 'some techniques and practicesjthat 
labor Counselors can use to establish an administrative recbrd 
that will be useful in the event of court litigation. .Although 
these suggestions are by no' means exhaustive, they illustrate 
the following neea: When litigating cases at the administra- 
tive level, Alabor counselors must do so as if they were prepar- 
idg fort'federal court litigation. Treat the proceedings as a 
good trial defense counsel would in an Article 32 hearing: Be 
aggressive in fleshing out the facts. By taking this approach, 
you will identify strengths and weaknesses, thus encouraging 
an early resolution or, if trial is necessary, a successful result 
at trial. I ! I '  

I I Lockh Test 1 , 1 %  

' In most cases, the administrative investigation is the first 
opportunity to record witnesses' testimony (including the 
complainant's) under oath. This opportunity occurs when 
memories are fresh and witnesses are likely to be more candid 
because they have had less time to think about, and thus alter, 
what they will say and how they will phrase it. This presents 
a tremendous opportunity to "lock in" their testimony. 

I ' 1  

When questioning witnesses, concentrate on the prima facie 
case. Ask questions designed to expose a weakness in that 
case: For example, suppose your case is onewhere hostile 
environment sexual harassment is alleged and the complainant 
is testifying. One of the elements that the complainant must 
prove is that the harassment affected a term, condition, or 
privilege of employment.4 Ask leading questions to pin the 
complainant down on exactly which term, condition, or privi- 
lege was affected and how. Your objective is to make the 
complainant admit facts that indicate that the working envi- 
ronment was not abusive, that the harassment was an isolated 
incident or minor in nature, or that it was not pervasive to the 
point of being intolerable. In asking these ,questions, revem? 
ber that courts look at the totality of the circumstances in 
determining what is. or is not, harassment.5 Ask questions 
designed to establish the following: a minimum (i.e., frequen- 
cy) of occurrences; a lack of severity; that no physical threats 
qr humiliation occurred; that the conduct was merely an offen- 
sive utterance; and that the conduct did not interfere with the 
complainant's employment. , , 

Once a labor counselor has a witness on record under oath, 
testifying to a certain set of facts, it is,difficult for that same 
witness to later testify otherwise. If you are careful and 
approach these hearings well prepared, with a theory of the 

I 

case based on the elements necessary to prove discrimination, 
and ask questions designed to establish that theory, you will 
have created an administrative record rich with material that 
the trial attorney can use to win the case in subsequent court 
litigation. 1 h 

': %I 

1 f <Discovery 
I 1 -  

An administrative record reflecting a well-defended case 
also makes discovery a'more simple and accurate process. In 
the age of broad and affirmative discovery respondibilities 
enforced by Rule 37 sanctionsP identifying all relevant mater- 
ial and witnesses in the admiriistrativk record is critical. 
Because the Litigation Division and the United States Attor- 
ney's Ofice have no Gowledge of the case'before the com- 
plaint is filed and summons is 'served, the administrative 
record i s  critical in learning about the case and bowing how 
to &pond to and propound discovery. Labor counselors must 
develop the record so that discovery materials are easily and 
quickly identifiable and so that witnesses can be located. 

The labor counselor is in the brest position to ascertain, 
obtain, and pkserve all evidence in a case. He or she must 
enter all relevant documents into the record and properly iden- 
tify~*witnesses. Documents should identify their author or cus- 
todian and be certified as accurate. Witnesses should be asked 
for full names, rankdgrades, position, social security numbers 
(SSN)7 and home addresses. Because these cases often do not 
go to trial for years, during which time the labor counselor 
may change several times, the attorney representing the Army 
in litigation at the administrative level must preserve this 
information. 

h 

Labor counselors should read the current Federal Rules of 
Civil Procedure pertaining to discovery (Rules 26 to 37) with 
particular emphasis on' Rule 26. Labor counselors must 
remember that local court rules may vary the time for compli- 

r example, the United States District 
ct of Virginia8 has what is referred 

the name implies, all cases move 
quickly in that jurisdiction. Providing discovery can become 
a problem when the administrative record is deficient or when 
otential witnesses cannot be accounted for. A labor coun- 

les for discovery, will be able to 
edsure Fat  the adminishati yed record has the requisite informa- 
tion to,comply with discovery requirements and requests once 
a lawsuit i s  filed. , 

r, familiar with the 

1 

! , I .  ' 

4% harassment must be sufficiently pervasive so as to alter the conditions of employment and create an abusive working environment. 

5Harris v. Forklift Systems, 114 S. 
looking at dl the circumstances." 'Id. 

6Federal Rule of Civil Procedure 37 allows the court to award reasonable expenses, including attorney's fees, incurred in 

In Harris. the Court stated that '%whether an environment is 'hostile 
I I 

- 4 ;  i 

dkcovery. r 

"rhe SSN is the most useful device available for finding witnesses who have relocated. It is critical to accurately record the SSN. 
I 

hysically Ibcated. Therefore, many cases against the Secretary of the Army b, filed there. 
I I 
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One area often overlooked in employment discrimination 
cases is that of character witnesses. In these cases, the plain- 
tiff s veracity (and perhaps that of some of his or her combo- 
rating witnesses) is often at issue. The labor counselor should 
identify and preserve the testimony of witnesses who will 
demonstrate the plaintiff (or others) as untruthful. The same 
holds true for the responding management official (RMO); if 
the labor counselor feels that he or she is being untruthful, 
investigate to determine if witnesses exist whose testimony 
would damage the RMO’s credibility. Furthermore, try to 
find witnesses to counter those witnesses, if they exist.9 If 
they do not testify at the administrative hearings,’ summaries 
of their testimony included later in the litigation report will 
help the trial attorney make important strategy decisions. If 
the complainant’s character for truthfulness can be sufficiently 
undercut, the trial attorney will be left with a very valuable 
weapon for trial, 

When participating in administrative hearings, labor coun- 
selors should remember the following: “Who may have to 
read this record?” Frequently, neither the assistant United 
States attorney nor the judge involved in the trial will have 
had any military experience, and, even those who have mili- 
tary experience, usually have had very little. In either case, 
the assistant United States attorney and judge typically are 
unfamiliar with military jargon and acronyms. I When the 
labor counselor takes the time to define military terms, 
acronyms, and jargon during administrative hearings, no effort 
or time is lost doing so during trial. 

Assume that everyone who eventually may read a record 
from a DODOCI investigation or EEOC hearing will know 
nothing about the military. With this in mind, elaborating on 
items like military command and control, or on the unique 
relationship between military commanders and the civilians 
who work for them, may be necessary. Have your witnesses 
briefly explain these matters and fully clarify any matter not 
explained on the record in the litigation report.10 ’ 

Settlement 

Equal Employment Opportunity complaints often are set- 
tled at the administrative level, which usually completely dis- 
poses of the case. Unfortunately, the complainant 
occasionally will later allege noncompliance with the terms of 
the settlement agreement. These settlement agreements are 
another area where the labor counselor can effectively repre- 
sent the Army and preclude future litigation by actively and 
aggressively resolving all areas of potential confusion before 
any agreement i s  signed. 

Do not be satisfied with the boilerplate settlement agree- 
ment left behind by a predecessor from another case. Be sure 
that every word included in the agreement says what you want 
it to say. Use precise language and accurate definitions of 
terms. Do mot use jargon-legal or military. Fully explain 
issues such as httorneys fees, income tax on back pay, and 
continuation of medical benefits. Never commit the Amy to 
doing something unless you are sure that the Army can do it 
legally. Include the language from 29 C,F.R. 8 1614.504 con- 
cerning administrative remedies for alleged noncompliance. 
Have peers, supervisors, and those wha ,will have to execute 
the terms of the settlement (e.g., the Civilian Personnel Office, 
the Equal Employment Opportunity Office) review your 
drafts. 

By paying close atten to these and other details, labor 
counselors can ensure a settlement that is secure and that can 
be enforced in court by the plain language of the document. 

Support and Resources 

unselors to accomplish the important task of 
administrative litigation of employment discrimination com- 
plaints, they must have reinforcement and adequate support 
from their supervisors. Training is vital. If possible, incom- 
ing labor counselors rshould attend the Federal Labor Rela- 
tions Course at The Judge Advocate General’s School before 
moving into the job. 

Overlap al?o is critical. Because cases often take 
years to resolve, the continuity produced by just one month of 
overlap helps ensure that important facts and information are 
not lost. Support personnel remain vital. Every minute saved 
from time-consuming tasks (such as copying and organizing 
documents) is time available for legal research and case 
preparation. 

Finally, a staff judge advocate who recognizes and empha- 
sizes the importance of aggressive litigation at the administra- 
tive level in‘these-cases sets the tone for success. This 
dynamic and increasing area bf installation legal support can 
k every bit as challenging and rewarding as military justice 
practice. 

Conclusion 
I 

Litigating civilian personnel suits is never easy and 
although many factbrs combine to produce this difficulty, 
labor counselors can avoid several of them. By aggressively 
representing the Army during administrative litigation with a 
view toward potential court litigation, labor counselors cannot 
only win more cases at the administrative level, but also 
ensure that the cases that inevitably end up in litigation have 
an administrative record that helps produce a victory in court. 
Captain Nance. 

9Remember that attorneys for the government (Le.. labor counselors. litigation division attorneys. assistant United States attorneys) represent the A m y  and not any 
particular RMO. Nevertheless, inquiring into the credibility of the RMO will allow a labor counselor, early on, to accurately msess important strengths and weak- 
nesses of the case and decide on appropriate strategy and disposition. 

‘Osee Major Herb Harry & Major Tom Ray, Note, Lifigation Reports: The Founddon of Civilian Personnel Litigation Care Preparation, ARMY LAW.. Jm. 1995, 
at 33. 
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Environmental 

Recent Environmental Law Developments 1 

1 , 

I T r  

Army Legal Services Agency (USALSA), produces The f iv i -  
ronmental Law Division Bulletin (Bulletin), designed to 
inform Army environmental law practitioners of current 
developments in the environmental law arena. ‘The’ Bulletin‘ 
appears on the Legal Automated Army-Wide System Bulletint 
Board Service, Environmental Law Conference, while hard 
copies will be dibhbuted on a limited basis. The content of 
the latest issue (volume 2, number 6) is reproduced below: 

I (  

Clean Air Act (CAA) 

Medical waste Incinerators 
I , ‘ ’  . 

( 1  . I  ‘ I  

The Environmental Protection Agency (EPA) is proposing 
stringent new air emissions standards for new and existing 
medical waste incinerators under 
rk ulation would affec; and may preclude the u 
erators at ‘Army hospitals and veterinary clinics 
ical waste. 

B 
1 I ?  

The regulation defin 
that is generated in the dia 
of human beings or animals, in research pertaining thereto, or 
in production or testing of biological . , Medical 
waste encompasses ? wide variety of including, 
waste chemicals/drugs that are not Resource Conservation 
Recovery Act (RCRA) hazardous waste and, pathological, 
waste. The definition does not include household waste. haz: 
ardous waste, or human and animal remains not generated as 
medical waste. For incinerators that burn only pathological -, 
waste, the regulation establishes recordkeeping and reporting 

typically found at Army hospitals and, v 
meet the rule’s sthngent Fontrol and monitoring re$rements.,; 
Army facilities would have to arrange for an alternate m 
of disposal, such as offsite disposal through commercial con- 
tractors or microwave or steam treatment. Environmental law 
specialists (ELSs) are encouraged to advise major m m a n d  
ELSs and the ELD) of any potential mission and other conse- 
quences that would result from this rule., The ELD will assist 
in  preparing Department of Defense (DOP) comments for ,  
submission to ,the EPA. I The techsical point of contact within 
the DOD on this rule is the Army’*s Center for Health Promo- 

, .  

tion and Preventative Medicine: (CHFPM): IMS. Tobin; DSN 
584-3500; (410) 671-3 
, o  

0 1  
h 

I !  

c ‘ I  - 
, 4 federal district court rsent ly  !held,that CAA 0 176(c) 

requires the EPA to promulgate conformity .regplations4 fori 
yeas  in attainment of National Ambient Air Quality #Stan&, 
dards (NAAQ$).l2 The court ordered the EPA to promulgate, 
a regulation within 270 days. In November 1993, the EPA 
pymulgated a regulation requiring conformity deteqinations 
for areas in nonattainment of the NAAQS.13 , 1 

I , I  r l r ‘  1‘ 1 

Title V “MajorSou , (  I , ’  

source” definition to military installations under the Title V 
and New Source Review permit programs. Currently, the 
EPA and many states are treating entire installations as a sin- 
gle source, resulting in the aggregation of the man dissimilar 
sources of emissions on installations for’ permitting puiposes. 

e mixe stringed ‘tfeatment of militay’iistal- 
lations’ than private industrial fakilities. The DOD is urging, 
the EPA to issue guidance that will allow installations ahd 
regulators th& flexibility to appropriately divide’ installations 
into multiple sources based on industrial function and the sep- 
arate control of tenant activities. With or without EPA guid-’: 

agreement with state regulators on an appropriate “major 
source” determination. 

7t 

ance, Installationd shorild actively be wbtking to seek’ r. 

GAA 112{g) Precmstruciion Permit Program 

operating pewit program, major ‘sources of hazardous air pol- 1 

lutants (HAP) must obtain a permit prior to modification, con- 
struction, or reconstructi?n. Sources subject to CAA § 112(g) 
must meet maximum-achievable control technology (MACT) , 
requirements, determined for each source on a Gase-by,case 
basis. The problem has been that the EPA is now approving 
state Title V programs without having promulgated regula- 
tions implementing the § 112(g) permit program. The EPA 
anticipates ptomulgating a 0 112(g) regulation in the summer 
of 1995. States and sources have strongly objected to imple-’ I 
menting this complex program prior to promulgation of the 8 
112(g) regulation. As a result, in a major reversal of position, I 

the EPA recently issued an Interpretive Notice providihg that‘ 1 

the 8 112(g) program in states with approved Title V pro- 
, 

I ’  
i r 1  , 1160 C.F.R. 6 10654 (1995). 

12Environmental Defense Fund v. 

’3See The EPA’s New Y LAW.. Ma. 1994, at 37-38. I I 

-1636 (N.D. Cal. Feb. IO, 1995). 
‘ I  1 r 

I 1  

‘ I  1 I 

I ’  
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grams will not take effect until the EPA promulgates the 8 
11 2(g) regulation.14 States, however, may enact programs 
similar to that required by $ 112(g). ' , 

.n Accounting for Fugitives 
1 I /  

In a recent settlement of Clean Air Implementation Project 
Y. EPA,l5 the EPA has agreed to issue guidance on the treat- 
ment of fugitive emissions (emissions that canndt reasonably 
pass through a stack, vent, or equivalent opening) under the 
Title V operating permit program. The petitioners argued that 
the EPA does not have authority to regulate fugitive emissions 
under Title V without a formal rulemaking under CAA 8 
3026) to determine that the benefits of such regulation would 
outweigh the costs. The EPA plans to initiate a 3020) rule- 
making in the future, which will likely face strong opposition 
from private industry. In the interim, we expect that the 
EPA's impending guidance will allow state regulators the dis- 
cretion to decide whether major sources must include certain 
collocated sources of fugitive emissions in the Title V permit. 
While considerable uncertainty over the meaning and scope of 
the settlement exists, it appears that the EPA's guidance will 
afford states and sources flexibility in the treatment of fugitive 
emissions under Title V that did not previously exist. Conse- 
quently, installations may be able to exclude particulate matter 
(PM,,) emissions from such sources as training ranges and 
prescribed burning from Title V permitting requirements. At 
this point, ELSs should alert installation technical personnel 
and contractors preparing Title V permit applications to this 

n impending guidance. Major Teller. 

Comprehensive Environmental Response, 
Compensation, and Liability Act (CERCLA) 

Challenges to CERCLA 0 104 Cleanups 

In an opinion dated 30 January 1995. the United States 
Court of Appeals for the Ninth Circuit (Ninth Circuit) denied 
an action by a citizen's group that challenged McClellen Air 
Force Base's 8 104 CERCLA cleanup.16 The Ninth Circuit 
held that CERCLA $ 113(h) divests federal courts of jurisdic- 
tion over "any challenges" to a $104 cleanup, whether or not 
the challenge is brought under the auspices of the CERCLA. 
The Ninth Circuit also held that this jurisdictional limitation 
applies to all classes of plaintiffs, not solely to PRP plaintiffs, 

1460 Fed. Reg. 8333 (1995). 

ISNO. 92-1303 (D.C. Cir. Feb 24. 1995). 

16McClellen Ecological Seepage Situation v. Defense Dep't, 39 E.R.C. 2089 (9th 

and therefore the citizen's group failed to meet jurisdictional 
requirements. The court found that a challenge under 8 11 3(h) 
exists where the relief sought would interfere with the CER- 
CLA cleanup and specifically where a comprehensive intera- 
gency agreement exists. Therefore, the court declined to 
require McClellen to submit to the RCRA's individual report- 
ing and permitting requirements. Moreover, where the source 
of the contamination is part of the cleanup, it i s  irrelevant that 
the source has leached or otherwise spread to a separate area if 
the remedy would interfere with the $104 cleanup. Ms. Fedel. 

Environmental Law Division 
E-Mail Addresses 

. . , *  

LTC C U R R E  JAMES S. Division Chief CURRYA@OTJAG.AR 
LTC BENSON. NOUlN J JR EBE"O@OTJAG.ARMY .MIL 

RESTORATION AND NATLTRAL RESOURCES BRANCH 

GMl5 NIXON. S I "  A. Branch Chief NIXONSTE@OTJAG.ARMY.MIL 
MAJFOMOUSJOHN M ~ I .  IQMOUSIO@CYrJAGARMY.MIL 
MAI a", MlcHAFL A CORBINMI@.(TTJAG. ARMY.MIL 
MS FEDJZ,SABRINA FEDELSAB@CYrJAGARMYMlL 

COMPLIANCE BRANCH 

A I .  

' i  

LTC BELL, DAVID E Branch Chief BHLDAVI@OTJAG.ARMY.MIL 
MAI SAYE, JOSEPH J . SAYEIJOS@CYrJAGARMYMIL 
MAI'IELLW,CRAIGE TELLERCR@CYrJAG.ARh4Y.MIL 
CFr KRAUS, JAMES w KRAUSIAM@CYrJAG.ARMY.MIL 

LITIGATION BRANCH I 

MAI MILLW. MICHELE hz BranchOkf MIUERMI@CYrJAG-ARMYMIL 
MR KOHNS. GERALq KOHNSGER@CYrJAG ARMY.MIL 
MAJ BREWER GARRY L BREWERGA@CYrJAG.ARMYMTL 
MAIRILEY.SHARONE I RLEYSI-IA@OITAG.ARMY-MIL 
MAIBERRIGAN,MICl-lAELJ BERRIGAN@WJAG.ARMY.MIL 
BTCOOKTHOMASD CUOKlHOM@CYrJAG.ARMY.MIL 
CPT S T A " .  D A W  .CTA"D@OTJAG ARMY.MIL 

SUPPORT STAFF 

MS A'IHEY, MARIE ATHEYMAR@OTIAGARMY.MIL 
mcLARIcJIM UARKIIM@CYrJAG.ARMY.MIL 
MS G M ,  QARA GANKLAReCYrJAG ARMY.MIL 
MSlUDDICK,ANGEIA ' RIDDICKA@~JAGARMY.MIL 
MS W-SHERRY WAMI!RSH@CYrJAG.ARMY.~ 

I i i  

Cir. 1995). 
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TJAGSA Practice Notes 

Faculty, The Judge Advocate General’s School 
I 

.’ 

ntract LQw Notes 

Streamlining Government Acquisition 1 + 

(Or, “Why Can’t the Government Figure Out 
How to Use Commercial Practices?”)’ 

’ .  1 

We hear it time and time again. Make the government 
acquisition system simpler. Use commercial practices. 

’ 
ce the complexity of solicitations ,and ’conttacts. Do 

government specifications and sta’ndards. Simpli- 

st government contracts be filled with page after page 
rint? ‘Why are there so many government inspectdrs? 

y not use commercial specifications$ Why does the gov- 
emment continue to do business with poor performers? why 
do source selections take so long?, Why don’t we wise up? 
These are fair questions that deserve good answers. 

I 

s start by agreeing, first, that 
ing. We can do better. We can be more like a commercid 
buyer. We can simplify. Many of the changes in the Federal 
Acquisition Streamlining Act of 19942 (Streamlining Act, or 
Act) will help. However, my purpose i s  do highlight some of 
the fundamental differences between commercial buyers and 

ernment whzn the latter enters 
Upless we bnderstand those fun 

it seems unlikely that we can fully appreciate why there are 
limits-very substantial limits-n how far the governmeht 
may really go in adopting commercial practices ‘in its efforts 
to simplify and streamline the acquisition process. 

There are many-perhaps dozens of-reasons why the gov- 
ernment i s  different from a commercial buyer. ?Although it 
might be interesting to try to list them all, I suggest that there 
are only a handful that are especially significant and have a 
dramatic impact on the way the government acquisition sys- 
tem works. These differences present, in my view, the biggest 
challenges to streamlining. To some extent, the differences 
are such that the government may never be able to completely 
adopt commercial practices. I n  other cases, the differences 
present obstacles that can be overcome, at least in part. 

F 
. i  

I have chosen to concentrate on four major differences. 
I ,They are as follows; . J  “ I  

. .  1: 
, ’ The differipg responsibilities of government and ~ 

I;r I compercial buyers, and the effect that those dif- 
3 _ferpnces have on the yay  that the governmeqt , 

,!y chooses it contractors and administers jts con- 

i I ! 

., ! , ,me  impact of the government’s funding rules; I 

1 ’  r’ i I 

. ,n,l  The effect of socioeconomic policies and pro- 
’ grams;and { .  

The irqpact of a monopso (i.e., that some of the 
things *at we buy are not sold in the commercial 

, 

marketplace), I 1 1  

, ‘  
Finally, I would like to close on a 

discussion of some of the opportunities that exist for,improve- 
pent. 

‘ ,  
I uenzment’p Responsibilities as a Buyer 

1 ,  

Let us  look first at the commerfial side. A commercial 
buyer is responsible to its owners or shareholders and is influ- 
enced primarily by the desire to make a profit. Decisions as to 
sources for products-and services may be arbitrary, if other- 

,,- 

wise legal. Generally speaking, those decisions are not sub- 
ject to challenge-in court or otherwise-by disappointed 
suppliers. Documentation to support contract award decisions 
need only be sufficient to satisfy internal management. Com- 
petition i s  optional. Loyalty to good suppliers is a major 
influencing factor, as is maintaining loyalty among those sup- 
pliers. Decisions regarding the selection of ‘sources are highly 
subjective and judgmental; as a result, the leverage exerted 
over suppliers is great. R e k t :  The leverage bver suppliers 
is great! , 9 li I 

I #  t 

Now consider the government as a buyer. The “sharehold- 
ers” are the taxpayers. The use of public funds involves a 
public trust and a fiduciary responsibility. Generally speak- 
ing. competition is a must. Virtually all contract award deci- 
sions are subject to external review by third parties-the 
General Accounting Officc (GAO), the General Services 

I 

I 
I 

I This note is a transcript of a presentation made by Brigadier General James C. Roan Jr. at the Contract Law Symposium held at The Judge Advocate General’s 
School in January 1995. General Roan is the Staff Judge Advocate at Air Force Materiel Command, Wright-Patterson Air Force Base, Ohio. The opinions 
expressed by General Roan are his own and do not necessarily represent Air Force policy. 

/ 

‘Pub. L. NO. 103-355, 108 Stat. 3243 (1994). 
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Board of Contract Appeals (if automated data processing 
equipment), and the courts. As a result, those decisions must 
be fully supported and documented, and must not be arbitrary. 

Further, disappointed bidders are entitled, by law, to 
detailed debriefings explaining the rationale for award deci- 
sions. Those same bidders also are entitled to the equivalent 
of a temporary restraining order for the price of a postage 
stamp; that is, absent fairly extraordinary circumstances, the 
bidder may enjoin the award of contract performance by filing 
a protest. The bidder need not show, to secure a stay in per- 
formance, that it i s  likely to prevail on the merits, that it will 
be substantially harmed absent a temporary delay, or that the 
government will not be unduly harmed by a delay-all of 
which must ordinarily be shown to obtain a temporary 
restraining order in court when government contracts are not 
involved. Few, if any, sanctions exist for spurious protests. 

Will the Streamlining Act change any of this? Yes--but it 
may only increase the likelihood of protests. The Act 
strengthens the concept of “bidders rights.” Debriefings, 
including their timing and content,:are now a matter of statu- 
tory right. As a result, the time for filing a protest may actual- 
ly be lengthened in some circumstances, leading to more 
instances when award and performance are delayed-often at 
great cost to the taxpayer. 

However, the most significant impact of all of this really 
does not have to do with documentation, delays, 6osts;or 
defending against protests; it has to do with leverage. 

I 

I mentioned earlier thar commercial buyers have great 
leverage over their suppliers. That leverage exists because the 
commercial buyer is free to do business-or not do busi- 
ness-with particular suppliers as it, and it alone, considers 
what is best. The commercial buyer does not have to concern 
itself with protests, justification, documentation, or even a 
requirement to show fairness or compliance with the “rules.” 
In short, commercial buyers have the freedom to do what 
“seems right,” even though it may seem arbitrary to others. 
This freedom translates into the ability to select, and retain, 
suppliers of the buyer’s choice. This latitude has a profound 
effect by requiring suppliers to: 

Deliver a quality product, on time at the agreed 
price; 

Provide what the customer wants, regardless of 
what the contract says, to ensure future business; 

Promise no more than they can deliver, 
expect to deal with that buyer again; 

Avoid “buy-ins” with the idea of making up losses 
through claims and demands for price increases 
tied to a strict and literal reading of the contract; 
and 

Expect to win only when the buyer-not a board 
or court-believes that the suppliers have submit- 
ted the best proposal. 

In short, because the government does not have this kind of 
leverage over its suppliers. it has adopted many of the prac- 
tices that distinguish it from the commercial world and which 
many contend should be “streamlined.” 

For example, government specifications and standards, and 
other “fine print,” grow in an attempt to ensure that the gov- 
ernment receives what it needs and bargained for. Suppliers 
who know that they are entitled to receive future business as 
long as they provide the bare minimum required by the con- 
tractor specification-regardless of whether the government is 
a “happy” customer or not-are not motivated to do more 
than the minimum. And the government is motivated to write 
the specifications as tight and all inclusive as possible. Leg- 
end has it that the government specification of angel food 
cake goes on for a dozen pages. Whether true or not, it is easy 
to see why this might be true. A commercial buyer simply 
will stop doing business with a supplier if the cake does not 
“taste good”-now that is leverage! The government, on the 
other hand, must continue to do business with the low bidder 
if the cake complies with the minimum requirements of the 
contract specification. And, because writing a specification in 
terms of “taste” is difficult, if not impossible, the government 
specifies how fhe cake will be made (i.e.. the recipe), with 
detailed instructions and minimum standards for each of the 
ingredients. 

Additionally, government inspectors and auditors abound. 
As specifications become more complex, someone must make 
sure that the government receives what it bargained for-par- 
ticularly when the seller is motivated to provide only the bare 
minimum. 

Furthermore, source selections seem to go on forever. 
Award decisions must withstand challenges--even unsubstan- 
tiated and spurious ones-before impartial tribunals. Propos- 
als must be evaluated in excruciating detail, because what 
offerors say they will do-rather than what they actually have 
done in the past-becomes the primary criterion for source 
selection. Although “past performance” can be-and’ often 
is-a factor in selecting the winning offeror, it becomes pri- 
marily a quantitative factor, rather than qualitative. That is, 
the question is whether the contractor met the minimum per- 
formance, schedule, and cost requirements of prior contracts. 
Those who have done so will receive passing marks, and are 
motivated to do no better the next time. 

In  short, the lack of the kind of leverage held by cornmer- 
cial buyers causes the government to write tighter and more 
detailed contract language, use more inspectors, and engage in 
lengthy and detailed source selections. Can these practices be 
streamlined? ‘Perhaps, but probably only ’in the margins, 
unless Congress sees fi t  to grant the government the same dis- 
cretion enjoyed by commercial buyers. The prospect of that 
happening is not particularly bright. 

The Impact of Government Funding Rules 

Anyone who has dealt with government acquisition, from 
either the industry or government side, will quickly under- 
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stand the problems in this area. Perhaps no other single factor 
distinguishes the government buyer from its commercial 
counterpart more than the way that the government goes about 
funding its acquisitions. 

Commercial buyers are constrained by internal budgets, 
but, generally speaking, commercial funding issues seem to be 
limited to affordability and the cost of money or financing. 
However, the government buyertoperates in a world of fiscal 
laws, policies, and procedures that probably are fully under- 
stood by only a handful of experts-and all of which are sub- 
ject to change by the next statute of GAO decisions. ’ , 

. 

’ < (  

Commercial buyers tend to buy “big-ticket items” based on 
long-term contracts and economic order-uantities that take 
advantage‘of prices’ based on efficient schedules and produc- 
tion runs. J Thk government generally does n o t - c a n n o t 4 o  
this for its major systehs acquisitions. Instead, major con- 
tracts usually are awarded (and priced) a year at a time. To 
make matters’worse, funding amounts vary from year to year, 
with little‘regard for the most efficient funding profile over 
the entire program. 

Why would any buyer, even the government, operate in this 
manner? The answer is simple: Congress kequires annual 
budgets and appropriates funds a year at a time, with few 
exceptions. Consequently, individual programs are started, 
slowed down, stretched out, and otherwise changed each year 
as’ Congress directs. Additionally, various riders and restric- 
tions often are placed on the expenditure of funds that further 
hamper, if not preclude, efficient contract performance-all at 
increased cost. My purpose is not to debate the m e r i t s 4 r  
folly-of congressional oversight of the acquisition process 
through its control of the purse strings. ‘The process exists, in 
a major way, and the impact on the acquisition process is pro- 
found, vis-a-vis commercial practices. 

Unfortunately, the problem is not limited to the annual 
appropriation process and the resulting slow downs, hurry 
ups, and inefficient work schedules and production runs. The 
fiscal rules also have a huge impact because of the limits 
placed on the type (or “color”) of money that may be used 
(e.g., operation and maintenance, research and development 
(R&D), production; construction), the “bona-fide needs rule” 
(the fiscal year money that may be used for a given require- 
ment), the allocation and suballocation of funds dowri through 
the military departments, the “expiration” and “cancellation” 
of funds at varying times, the restrictions on reprogramming 
and transferring funds among and between accounts, 
approvals required from various management levels to spend 
funds in excess of specified amounts, and the list goes on! 

/ ;  c 

, 
341 U.S.C. $8  351-358. 

Id. $5 276a-276a(7). 7 

b .! 5ld. 45 10a-10d. 

: Again, these difficult and always-confusing rules make it 
virtually impossible for the,government buyer .to “follow com- 
mercial practices.” Having adequate government funding is 
not enough. Opportunities to buy “smartly” are lost unless the 
right funds, in the right amount,’ from the right year in the 
right account, at the right subdivision, have been approved at 
the right management level. t 

- 
: 

Should the federal .government follow commercial prac- 
tices? Yes, but only if Congress is willing to give up some of 
its control and grant unprecedenled discretion down to tela- 
tively low levels in the executive branch. So far, nothing indi! 
cates that this will happen. 

, I  , I  

The Effect of Socioeconomic Programs 

, Those familiar with federal procurement procedures quickly 
will appreciate the impact that socioeconomic prograhs have. 
Government acquisition programs are required, by law, to 
support numerous social programs and objectivis,’ most of 
which do not apply in the commercial world. In 1972, the 
Commission on Government Procurement cataloged some 
thirty-eight different social and economic programs that are 
furthered through the procurement process. Little has 
changed since 1972. 

For example, small business set-asides, by definition, limit 
competition, resulting in higher prices and reduced perfor- 
mance in some instances. Furthermore, the Service Contract - 
Act3 and the Davis-Bacon Act4 add time to the acquisition 
cycle and tend to boost contract prices upward. The Buy, 
American Act5 limits ,competition, and excludes $lower-cost 
foreign suppliers. 

. >  

i i  

I could cite other examples. Of interest is the apparent lack 
of any meaningful data or studies identifying the cost of any 
of the socioeconomic programs. We simply do not know theii! 
impact (in terms of in sed prices), the cost to ‘administer 
the programs, delays, ecreased performance or quality. 
However, they do have a cost, and their existence poses a hur- 
dle-if not a roadblock-in attempts to streamline the process 
by adopting commercial practices. Again, Congress undoubt- 
edly will not see fit to modify these programs in the interest of 
efficiency. 

Any discussion of adopting c ercial practices in gov- 
ernment acquisition must distin between the acquisition 
of commercial and military-peculiar items. Buying standard 

F 

I , ’  ‘ I , 
I I 
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“off-the-shelf” items that are widely available on the open 
market (such as the proverbial claw hammer or allen wrench) 
is quite different when the item being bought does not even 
exist and must be developed (such as the next-generation 
stealth fighter aircraft), Indeed, the military, to a considerable 
degree, uses commercial practices in the acquisition of com- 
mercial-type items. Recent changes in the Streamlining Act 
will make this more so, particularly for purchases under 
$lOO,OOO.l The difficulty has to do with the big-ticket military 
items-tanks, aircraft, C41 spare hardware, missiles, and 
equipment that must be specially built to withstand combat 
conditions. 

One cannot simply use “commercial practices” to procure 
the latter items, because there are !no commercial practices 
available that one might copy. The government is the only 
buyer of these items; a “monopsony” market exists. That 
being the case, what opportunities exist to use “commercial 
specifications and standards?” Are there any such standards 
for military-unique items? In this regard, have we “stream- 
lined’’ the process by now requiring waivers before govern- 
ment standards and specifications may be used when there is 
no commercial substitute? Have we “streamlined” the process 
by insisting on performance work statements in lieu of 
detailed specifications when the former provides no practical 
means of testing the product during development and manu- 
facture? Have we “streamlined” the process by relying on 
commercial standards-when they do exist-if those stan- 
dards permit multiple variations for items that must be fully 
interchangeable and supported in world-wide logistics sys- 
tems? Or will these recent “streamlining” attempts serve only 

own an already burdensome process? 

In the commercial world, industry normally funds its own 
research and developme nd companies develop products at 
their own expense with the idea ha t  demand for the product 
will enable them to recoup their investment and, hopefully, 
make a profit. However, what company would be willing to 
do that if only one buyer-the government-would be inter- 
ested in its product, and the development costs run into the 
billions? Northrop Corporation took that Gsk and funded the 
development of the F-20 Tigershark fighter in the late 1970s 
and early 1980s. They failed to sell a single aircraft, and 
wrote off more that a billion-dollar investment. I t  seems 
unlikely that any company will repeat that ‘lesson. Is there a 
“commercial model’’ out there when large R&D programs are 
involved? 

Where does that leave us? When streamlining is discussed, 
we need to dispel the notion that “one size fits all.” We must 
distinguish between commercial and commercial-like items 
on one hand, and items that must be specially developed for 
the military on the other. Many opportunities for adopting 
commercial practices exist for the former. With regard to the 
latter, however, the challenges are greater. 

OppoHunities for improvement 

The easy way out would be to suggest that Congress simply 
remove the barriers discussed above: for example, give the 

government more discretion and leverage over its suppliers, 
limit protest relief, remove the funding restrictions, budget for 
the entire period of each acquisition (and stick to it). and ease 
the socioeconomic programs. However, the reality is that 
none of these things will happen. 

Therefore, I propose the following courses of action, none 
of which would require changes in the law. 

> I  

First, we can use award fees to a much greater extent (in 
fixed price supply contracts, for example). A powerful moti- 
vational tool, award fees place great discretion in the govern- 
ment’s hands, enabling us to reward good performance and hit 
poor performers in the pocketbook-with a minimum of red 
tape, and without second-guessing by third parties. In short, 
award fees provide the government with additional leverage. 

Second, greater use should be made of liquidated damages. 
Often used in the commercial sector, we generally have failed 
to take advantage of this tool except in construction contracts. 
Again, greater use would give us more leverage by providing 
a practical-and automatic-remedy for late deliveries and 
unsatisfactory performance. 

Third, we must expand the concept of value-based acquisi- 
tions. Long used in major system acquisitions, we must buy 
more items based on best value, rather than low price. Suppli- 
ers who have a proven track record bf high-quality items 
delivered on time and at a fair price must be given priority 
over marginal suppliers. It can be done, as shown by the suc- 
cess of various Air Force Materiel Command programs. 

Fourth, we must insist on quality performance by promptly 
terminating, for default, those cbntractors who do not live up 
to their commitments. 

Fifth, we must be more candid and open with our unsuc- 
cessful offerors by providing prompt and detailed debriefings. 
They are our business partners, not the “opposition.” Our 
source selections are virtually always thorough, well done, 
and professional. Unfortunately, only those who are on the 
government team ever will know this unless we do a better job 
of communicating. 

Sixth, we must weed out poor performers by being much 
more aggressive in the area of suspensions and debarments., 
The government’s interests are not well served by continuing 
to do business with unsatisfactory suppliers because we are 
unwilling to invest the time and effort needed to process a sus- 
pension or debarment. 

Seventh, we must learn to resolve problems by alternate 
disputes resolution techniques rather than formal litigation, 
whenever possible. Congress and the President have mandat- 
ed it; we must make some cultural changes and learn to do it. 

Finally, we all should understand that empowerment and 
delegating authority mean that individuals must be given the 
freedom to fail. Mistakes will be made, as they always have. 
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The solution, however, must not be-as usually has occurred 
in the past-to centralize authority and place it at higher lev- 
els (they will make mistakes as well. perhaps more, and they 
definitely will slow the process down). Instead, we must con- 
centrate on training, and ensuring that we have the right peo- 
ple at the lowest levels with the authority to do the job. 

Opportunities for improving the government acquisition 
process exist. It is not enough, or particularly helpful, howev- 
er, to merely suggest that the government should simplify and 
“follow commercial. practices.” In most instances there are 
reasons why we do what we do. Those underlying reasons 
must be understood, and changed where possible, if we are to 
make fundamental improvements in the process. James C. 
Roan Jr., Brigadier General, USAF. 

1 

Fiscal Law Course 
, ‘ / e  I 

From 17 to 21 July 1995, The Air Force Judge Advocate 
General’s School at Maxwell Air Force Base (AFB), Alaba- 
ma, will broadcast a fiscal law course via the Satellite Educa- 
tion Network (SEN). Instructors from The Army Judge 
Advocate General’s School (TJAGSA) will teach this course. 
Check with your local training officer to detervine if your 
installation has the ability to receive the SEN broadcast. If 
you are interested in receiving ,this broadcast, have your local 
training officer contact the Center for Distance Education at 
the, Air Force Institute of Technology, Wyight-Tatterson AFB, 
Specifically, contact Mr. Jeff Hurtt at (513) 255,7777, ext. 
3158, or DSN 785-7777, ext. 3158. Your local training of& 
cer must reserve a suitably equipped room for the duration of 
the course. Each participating locati?? will identify a point of 
contact for the caurse. .,This point of contact should contact 
Major Morris Davis at The Air Force Judge Advocate Gener- 
al’s School, (334) 953-3436DSN 493-3436, to coordinate 
course requirements (such as CLE credit, deskbooks, semi- 

participating location must jequest one master 
deskbook from Major Davis for local reproduc- 

tion. Seminar problems will ~ be conducted at each receiving 
location., Once you have identified a seminar leader (ideally 
someone who attended a recent TJAGSA fiscal law course) 
have that person contact Major Davis to obtain the necessary 
seminar materials. The Army Training Requirements and 
Resources System (ATRRS) number for this course i s  5F- 
F12a. Please ensure that all attendees are properly enrolled on 
the ATRRS. 

e GAO Clearly Makes rime Niolations Correctable 
. I  r ,  1 8 1  1 1 

$ 8  )Recently, the GAO clarified whether an agency that erro- 
neously obligated a prior year’s appropriation could “correct” 
its error without violating the Antideficiency Acte’(ADA, or 
Act). In Farmers Home Administration (FmHA) Purchase of 
Ojj5ce Chairs.7 the GAO held that if the agency had Sufficient 
current year funds to cover the obligation, the agency could 
make the appropriate accounting adjustment without violating 
the Act. This note will explore the concept of “correctability” 
in the ADA context and explore the impact of FmHA on 
alleged ADA violations based on improper use of prior year 
funds. 

- 

i 
The Concept of “Correctabili L 

The ADA states: 

n officer or employee of the United States Gov- 
ernment or of the District of Columbia govem- 
ment may not make or authorize an expenditure or 
obligation exceeding an amollnt available in an 

r the expenditure or oblig- 

1 

I ation.. . .a 

Taken literally, the ‘statutory lanhage stlggests that any gov- 
ernment employee ‘who dblikates or authorizes the govern- 
ment to pay an amount in excess of an available appropriation, 
even accidentally. is liable to face the potential consequences 
of violating the ADA.9 For ex&nple, a contracting officer 
who awards a contract for an amount exceeding the amount of 
certified funds may violate the Act.10 

- 
Since 1897, the law has’ recognized that due to 

inexperience, or other re , govkmnient employ 
make administrative err0 t result in technical violations 
of the Act. In Misapplication of Appropriations,II the Comp- 
troller of the Treasury held that: 

If &e officer used money appropriated for a dif- 
ferent purpose, credit should be withheld until 
money has been advanced to him under the proper 

shown which appropriation WQS actually and 
improperly used, and there are suflcient avail- 
able funds under the proper appropriation so that 
a transfer to adjust appropriations can immedi- 

’ 

ppropriation, except in cases where ,if is clearly j ,  

I 
6331 U.S.C. 5 1341(a) (1988 & Supp. Y 1993). This statute prohibits agenc 

7B-251706, Aug. 17,1994.73 Comp. Gen. -. 
“31 U.S.C. 5 1341(a)(l)(A) (1988 €k Supp. V 1993). 

YTCose consequences could be severe. The ADA requires agencies to take adverse personnel action against violators, which could include suspension without pay 
or removal. 31 U.S.C. 1349(a) (1988). Additionally. persons who willfully violate the Act could face criminal penalties of up to two years imprisonment and a 
fine of up to $5000. 31 U.S.C. 9 1350 (1988). 

‘OThe issue of whether the contwcting officer has violated the Act will depend on whether additional funds are available to contract the deficit. If funds are not 
available, the contracting officer has violated the Act. 

”4 Comp. Dec. 314,317 (1897). 

making obligations in excess of avail 
j \ I  

. I  

( 1  

l 

/’ 
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ately be made. In such cases credit for the dis- 
bursements may be given under the proper appro- 
priation, and at the same time and on the same 
papers a transfer will be called fo r  to adjust 
appropriations. . . . This exceptional method of 
relief to disbursing ofleers is intended to apply to 
cases of unintentional misapplication of funds, 
arising, usually, from mistakes in the selection of 
appropriations and not to cases of willful disre- 
gard of the law as fo their use. . . . I *  

f-! 

Most cases addressing the issue of correctability involve 
alleged violations of the Purpose Statute.13 A notable exam- 
ple is To the Honorable Bill Alexander, US. House of Repre- 
sentatives,14 in which the GAO examined the propriety of 
Department of Defense’s @OD) use of Operation and Main- 
tenance (O&M) funds to fund minor consmction and humani- 
tarian assistance performed as part of a joint training exercise 
in Honduras. In discussing the appropriate course of action 
that the DOD should take, the GAO stated: 

In the present case, it is our view that reim- 
bursement should be made to the applicable O&M 
appropriation, where funds remain available, from 
the appropriations that we have identified to be 
the proper funding sources (i.e., security assis- 
tance funds for training of Honduran forces, for- 
eign aid funds for civickumanitarian assistance 
activities, and, to the extent that O&M funds were 
not available under 10 U.S.C. Q 2805(c), military 
construction funds for exercise-related construc- 
tion). 

F- 

Where adjustment of accounts is not possible (ie., because 
alternate funding sources are already obligated), expenditures 
improperly charged by DOD to O&M appropriations were 
made in violation of the Antideficiency Act, 31 U.S.C. 5 
1341(a). Not every violation of 31 U.S.C. 5 1301(a) also con- 
stitutes a violation of the Antideficiency Act. . . . Even though 
an expenditure may have been charged to an improper 
source, the Antideficiency Act’s prohibition against incurring 
obligations in excess or in advance of available appropria- 

121d at 317 (emphasis added). 

tions is not also violated unless no otherfunds were available 
for that enpenditure. Where, however, no other funds were 
authorized to be used for the purpose in question (or where 
those authorized were already obligated), both 31 U.S.C. Q 
1301(a) and 31 U.S.C. 0 1341(a) have been violated. In addi- 
fion, we would consider an Antideficiency Act violation to 
have occurred where an expenditure was improperly charged 
and the appropriate fund source, although available at the 
time, was subsequently obligated, making readjustment of 
accounts impossible. . . .I5 

However, a few cases discuss correctability in situations 
involving use of the wrong year’s funds. In Matter of Substi- 
tute Grant Projects-South Carolina State College.16 the GAO 
advised the Department of Agriculture to adjust its fiscal year 
1975 and 1976 appropriations to correct the improper use of 
1975 funds on 1976 grants, and stated that only if sufficient 
unobligated 1976 funds were not available did a reportable 
ADA violation exist.” Similarly, in Acumenics Research and 
Technology, 1nc.-Contract Extension,’* the GAO recom- 

L) that it adjust its 
appropriations when the DOL err ly used fiscal year 
1982 funds for funding service contract extensions for ser- 

n fiscal years 1983 to 1986. Again, the GAO indicated 
ADA violation would exist only if the DOL did not 

have sufficient unobligated funds,of the proper year to make 
the adjustment.19 

e Department of Lab0 

With this background, we now examine the FmHA case. 

FmHA’s Facts 

In 1990, the Farmers Home Administration (FmHA) 
approved funding for moving and improving its Washington, 
D.C., headquarters. On September 11, 1990, as part of that 
project, FmHA issued two delivery orders for 225 ergonomic 
office chairs to a vendor selling office chairs under a General 
Services Administration (GSA) federal supply schedule (FSS) 
contract.20 The delivery orders cited fiscal year 1990 fhnds 
and required the vendor to deliver the chairs by September 28, 
1990. 

i 
1 

1331 U.S.C. 4 1301(a) (1988). This stamte states: “Appropriations shall be applied only to the objects for which the appropriations were made except as othewise 
provided by law.” 

l4B-213137,63 Comp. Gen. 422 (1984). 

lSId. at 424 (emphasis added); see a h  the discussion in General Accounting Office. Principles ofFederal Appropriations Law. Dec. 1992, vol. 11. at 6-42 to 6-43. 

I 
1 

l6E-L90847,57 Comp. Gen. 439 (1978). 

’71d. at 463-64. 

‘SB-224702, AUg. 5, 1987.87-2 CPD q 128. 
c , 
‘ 19ld. at 14. 

Wnder the GSA’s FSS program, agencies may place orders with designated f m s  that previously have contracted with the GSA on M indefinite-quantity. indefi- 
nite-delivery basis to provide designated items at designated prices. This allows agencies to procure common items without resorting to competitive acquisition. 
See GEN. SERVS. ADMIN. ET AL., FEDERAL ACQUISITION REGULATION subpt. 8.4 (1 Apr. 1984). 

I 
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However, because its new office space was not ready to 
occupy, FmHA directed the vendor to delay delivery. In 
October 1990, FmHA issued replacement orders to the vendor 
that amended the delivery date to April 30, 1991. 

As a result of investigations by the United States Depart- 
ment of Agriculture (USDA) Inspector General and Office of 
General Counsel, FmHA cancelled the two earlier delivery 
orders in June 1991, and reissued a single delivery ,order for 
440 chairs.21 However, the new delivery order still cited the 
original 1990 funds and directed the contractor to deliver the 
chairs in November and December 1991 (i.e., during fiscal 
year 1992). I 

On December 26, 1991, in an attempt to avoid an ADA vio- 
lation, FmHA amended the new delivery order by changing 
the fund citation to cite fiscal year 1991 funds. The vendor, 
however, already had received two payments with fiscal year 
1990 funds. 

Inspector General requested the 
ounsel to examine the situation 
e order. The Office of Genera; 

Counsel determined that FmHA once again exceeded the 
maximum order limitation allowed under the GSA ‘scheduje 
contract. Additionally, the Office of General Counsel found 
that the new order ‘violated the ADA by (1) ‘attempting to 
obligate expired 1990 funds for needs of fiscal year 1991,** 
and (2) attempting to obligate fiscal year 1991 funds (through 
the amended order) for a bona fide need of fiscal jk& 1992.23 

Dissatisfied with the findings of the Office of General Coun- 
sel, FmHA’s Deputy Administrator requested the GAO to 
examine the issue. 

, .  
h 

The GAO’s Rationale 
I 

In response, the GAO limited its discussion to whether 
FmHA had violated the ADA.24 Specifically, the GAO placed 
the “bottom line up front” by stating in its first sentence: “We 
do not find a reportable violation of the Antideficiency Act.”*5 
The GAO then addressed both allegations of ADA violations. 

f Concerning the obligation of fiscal year 1990 funds in the 
amended fiscal year 1991 order, the GAO held that the initial 
obligation was improper. However, citing To the Honorable 
Bill Alexander, US. House of Representatives, Matter of Sub- 
stitute Grant Projects-South Carolina State College, and Acu- 
rnenics Research and Technology, Inc-Contract Extension,26 
the GAO held that because FmHA had sufficient current funds 
at the time (fiscal year 1991) to correct the error and did so, 
FmHA did not commit a reportable ADA violation. 

1 6  I 

Unfortunately, the GAO’s analysis of whether FmHA vio- 
lated the “bona fide need” rule by using fiscal year 1991 funds 
to pay for supplies not delivered until 1992 is  more obscure. 
Although the GAO held that no violation occurred. the analy- 
sis raised three possible rationales for its holding.27 Because 
the GAO did not clearly indicate which rationale was the basis 
for the decision, the prudent attorney, absent additional GAO 
guidance, should proceed with caution in using this case to 

ned to circumvent the maximum order limitation 
tracts, agencies may place orders only up to the 
determined that the original orders were void ab 

22The FmHA fiscal year 1990 appropriations could ‘be used to pay for agency needs existing during fiscal year 1991). After the end of fiscal year 1990, the remain- 
ing unobligated appropriations go into “expired” status, which means that they can be used to adjust preexisting Obligations (such as inscope contract changes), but 
not to fund new obligations. 31 U.S.C. 3 1553(a) (Supp. V 1993). As a result, the Office of the General Counsel concluded that FmHA violated the Antideficiency 
Act by making an new obligation in excess of fiscal ye? 1990 funds available for obligation (which was zero). I 

23The problem arises from the Bona Fide Needs Statute, which requires agencies to used fixed appropriations (appropriations with a set period of availability) only 
for needs arising during that period of availability. Id.  $ 1502(a) (1988 & Supp. V 1993). For supply contracts, the general rule is that agencies must obligate funds 
of the year that the agency actually will use the supplies ordered. See Beny F. Leatherman. Dep’t of Commerce, B-156161. 44 Comp. Gen. 695 (1965). In this 
case, the Office of General Counsel concluded that because FmHA did not take delivery of the chairs until fiscal year 1992, FmHA should have used fiscal year 
I992 funds (rather than fiscal year 1991 funds) to purchase the chairs. As a result, according to the Office of General Counsel, because the fiscal year 1992 Appro- 
priations Act had not been enacted by lune 1991 (when the new delivery order was issued), FmHA violated the ADA by obligating funds prior to Congress enact- 
ing a proper appropriation. 31 U.S.C. $ 1341(a)(l)(B 

24Interestinply, the GAO did not address the issue concerning whether the new delivery order was void ab initio because it exceeded the MOL of the GSA schedule 
contract. This writer must assume that because FmHA requested an opinion only on the alleged ADA violations, the GAO elected to address only the questions 
asked. 

25FmHA. 73 Comp. Gen. at 

26See supra notes 14-18 and accompanying text. 

27The GAO advanced three rationales. First, FmHA had a need for the chairs since 1990. which continued into 1991 and that, under the circumstances (delays 
beyond FmHA‘s control), FmHA obligating fiscal year 1991 funds for that need was not unreasonable. Secondly, the chairs were not purchased for a particular 
office, but to replenish and augment FmHA’s inventory of chairs. As a result. the chair purchase fell within the so-called “stock level” exception to the general rule 
discussed above, which allows agencies to obligate funds of an earlier year to purchase replacement stock items, even though the replacement items will not be 
actually used until a succeeding fiscal year. See Betty F. Leatherman. Dep’t. of Commerce, B-156161,44 Comp. Gen. 695.697 (1965) (defining “stock” as “readily 
available common-use standard items”). Finally, the GAO stated that because FmHA ordered the chairs from a GSA schedule contract, prior GAO decisional law 
required FmHA to obligate funds current at the time of the order. See Matter of GSA-Multiple Award Schedule Multi-year Contracting, B-199079.63 Comp. Gen. 
129 (1983). I 1 

, I  

i 
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support, for example, an expansion of the “stock level” excep- 
tion.28 

Conclusion 
F- 

FmHA appears to clarify the issue of whether agencies may 
correct errors in use of funds other than errors based on acci- 
dental violations of the Purpose Statute. Under FmHA, agen- 
cies may clearly correct improper use of funds based on errors 
such as accidental use of expired funds, so long as unobligated 
proper funds exist to correct the error. 

However, FmHA creates confusion over the exact scope of 
the “stock level” exception to the bona fide need rule as to 
supply contracts. As a result, for the reasons stated above, the 
prudent attorney would be wise to wait for additional guid- 
ance from the GAO to see if FmHA is the GAO’s signal that 
the stock level exception is w l y  expanding or whether FmHA 
is an aberration limited to its specific facts. Major Hughes. 

Administrative Law Notes 

Employment Law Practice Notes 

Equal Employment Opportunity Settlements 

Both law and regulation encourage federal agencies to settle 
equal employment opportunity (EEO) complaints.29 A settle- 
ment allows the agency wide discretion to tailor an appropri- 
ate remedy to fit the circumstances. However, this authority 
is not unlimited and must be exercised within the limits of law 
and regulations. 

p 

Before approving any term in a settlement agreement, the 
labor counselor must find specific authority to provide the 
relief or benefit contemplated. An award of money, for exam- 

ple, must be based on a specific waiver of sovereign immunity 
for payment of appropriated funds of the United States. There 
is no “catch-all” provision that allows for payment of damages 
not specifically authorized by law. Backpay awards to job 
applicants are limited to two years from the date of an EEO 
complaint.30 These backpay awards must be calculated and 
paid under the restrictions of the Backpay Act.31 ’ 

During settlements, labor counselors should remember that 
the agency’s authority i s  limited by what a court of competent 
jurisdiction could award to a prevailing employee.32 If the 
court could not provide the relief in litigation, neither can 
labor counselors in settlement. The Equal Employment 
Opportunity Commission (EEOC) has recognized these limi- 
tations in its administrative awards. 

In examining the adequacy of an agency’s offer of full 
relief,33 the EEOC has analyzed the parameters of relief avail- 
able under its administrative complaint process. It found that 
the relief available in the administrative process is identical to 
the relief available on a finding of discrimination on the mer- 
its by a court of competent jurisdiction.34 

In fashioning an appropriate settlement in an EEO com- 
plaint, labor counselors and supervisors should be creative and 
imaginative. However, there are boundaries that they may not 
exceed. Labor counselors may not rely on the insistence of an 
EEOC administrative judge or the “advice” of an investigator. 
Those “authorities” are not responsible for certifying the legal 
sufficiency of the settlement; you are! Major Hernicz. 

b Interim Relief Revisited 

More than five years have passed since the Whistleblower 
Protection Act ( W A )  of 198935 became law; yet the Merit 
Systems Protection Board (MSPB) and the United States 
Court of Appeals for the Federal Circuit (CAFC) continue to 

28A reason to be concerned in regard to the stock level exception comes from the GAO’s prior decision in To rhe Secretary of Defense. B-114578, 32 Comp. Gen. 
436 (1953). which “created” the stock level exception. In that case, the GAO held orders relying on the stock level exception had to “comply with the general rule 
that the materials, supplies, or equipment ordered are intended to meet a bonafide need of the fiscal yeor in which the need arises or to replace stock used in rhar 
fiscal year.” Id. at 437 (emphasis added). Under the facts in  this case, it appears questionable whether the chairs ordered in 1991 were to meet a need offiscal year 
1991 (bemuse the order directed the contractor not to deliver the chairs until fiscal year 1992) or were to replace stock (i.e.. chairs in this case) “used” (which from 
the language suggests no longer available in stock) infiscal year 1991. 

2942 U.S.C. 8 2000e-5(b) (1994); 29 C.F.R. 8 1614.603 (1994) (“Each agency shall make reasonable efforts to voluntarily settle complaints of discrimination as 
early as possible in. and throughout. the administrative processing of complaints, including the pre-complaint counseling stage. Any settlement reached shall be in 
writing and signed by both parties and shall identify the allegations resolved.”). 

m29 C.F.R. 8 1614.501(b)(3) (1994). 

315 U.S.C. 0 5596 (1994); 5 C.F.R. pt. 550, subpt. H (1994); 29 C.F.R. 0 1614.501(c)(l) (1994). 

32An agency actually has much more flexibility in settlements than courts have in litigation. The agency can include in a settlement. for example, employee off-site 
training, new office space, reassignment, and other *’benefits” that the court may not award. Although the agency can discipline coworkers or supervisors based on 
information obtained in the EEO complaint process, the issue of discipline is beyond the scope of an EEO complaint. The EEO process allows only for personal 
relief to a complainant, and discipline of another employee is not relief personal to the complainant. These requests fail to state a claim and should be rejected. See 
29 C.F.R. 88 1614.103, 1614.107 (1994). 

33During the administrative processing of an EEO complaint, an agency may cancel a complainant if the complainant refuses to accept a valid offer of full relief. 
Id. 0 1614.107(h). 

MWard D. Taylor v. lohn H. Dalton, Secretary, Dep’t of Navy, EEOC No. 01940376 (July 22, 1994). This conclusion is based on the Supreme Court’s ‘hake 
whole” analysis in Albemarle Paper CO. v. Moody, 422 U.S. 405 (1975). 

35Pub. L. No. 101-12. 103 Stat. 34 (codified in  scattered sections of 5 U.S.C.). 

, I  
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@sue new-and Bometimes contradictory-interpretations. 
Labor counselors must carefully research the,rnust recent case 
law in this area before deciding on a course of action, I 

t 
at should be well settl continues to cause 

problems, is interim relief, The WPA requires an MSPB 
administrative judge (AJ) to order interim relief whenever an 
appellant prevails in an initial decision and the agency peti- 
tions for reviiw of that decision.36 Failure to comply properly 
with an AJ’s interim relief prder will result in dismissal of the 
agency’s petition for review (PFR).37 The actual means of 
implementing an interim relief can, however, moot a petition 
for review if done incorrectly. The agency must restore the 
employee’s pay and benefits, but it can avoid returning the 
appellant to the workplace if i t  finds the employee’s presence 
would be “unduly disruptive to the work environment.”38 

! ‘ I  , 

’ To properly implement an AJ’s interim relief order, do nor 
cancel the underlying personnel action! “he MSPB has held 
consistently that by cancelling the underlying personnel 
action, an agency causes the PFR to become moot.39 Ah 
agency should reinstate an employee entitled to interim relief 
by a temporary appointment pending the PFR.40 The purpose 
of interim relief is “not to make the appellant whole at the 
interim relief stage of the proceedings.”41 The employee must 
be restored to ,full pay status as of the day of the initial deci- 
sion, but does not receive back pa an expungement of 
records pending the agency’s PFR.42 

The CAFC recently has held that the MSPB may not scruti- 
nize for bad faith an agency’s finding that return of an 
employee to the workplace would be unduly disruptive. In 

King Y. ;Jerome,43 the Small Business Administration (SBA) 
reinstated the appellant in compliance with the AJ’s interim 
relief order. I t  found, however, that the appellant’s presence 
in its Dallas, Texas, office would be unduly disruptive to 
operations and morale and transferred him with full pay, bene- 
fits, and travel allowances b its Chicago office. The MSPB 
found that the SBA had not implemented the AJ’s interim 
relief order because the transfer to Chicago was in “bad faith” 
and dismissed the PFR.4 The Office of Personnel Manage- 
ment intervened on behalf of the SBA in the appeal to the 
CAFC, which found that the MSPB had no authority to review 
the agency’s undue disruption determination.45 The MSPB 
had argued that such a review was the most efficient and logi- 
cal means of policing the agency’s actions; a collateral admin- 
istrative action would be wasteful. The CAFC was not 
convinced. The court found that although it might be a more 
efficient method of !review, “Congress did not grant [the 
MSPB] the authority to review an agency’s determination 
made Under section 7701(b)(2), and it is not for the board to 
supplant the remedies Congress expressly provided or create 
new remedies which it believes Congress overlooked.”46 
Under this holding, the MSPB may only revfew whether the 
agency actually made an undue disruption determination and 
whether the employee has received appropriate pay and bene- 
fits.47 Major Hernicz. 

- 

I 

Line of Duty-How Strong Is the 
Presumption of “In Line of Duty?” 

The 19th Administrative Law for Military Installations 
(ALMI) Course was held at TJAGSA from 20 through 24 
March 1995. Students for the ALMI Course come from all 

- 

365 U.S.C. 5 7701(b)(2)(A) (1994) (“If an employee pr applicant or employment is the prevailing party in an appeal under this subsection, the employee or appli- 
cant shall be granted the relief provided in the decision effective upon the making of the decision, and remaining in effect pending the out 
review.. .”); 5 C.F.R. 8 1201.1 Il@) (1994). e 1  I 

I 
375 C.F.R. (i 1201.115(b)(4). Shaishaa v. Department of Army. 60 M.S.P.R. 359 (1994); White v. United States Postal Serv.. 60 M.S.P.R. 314 (1994); Reid v. 
United States Postal Serv.. 61 M.S.P.R. 84 (1994); Harrell v. Department of Army. 60 M.S.P.R. 164 (1993); Ralph v. Department of Treasury, 55 M.S.P.R. 566 
(1992); Labatte v.  Department of Air Force, 55 M.S.P.R. 37 (1992); Ginocchi v.  Department of Treasury, 53 M.S.P.R. 62 (1992). 

-lS5 U.S.C. 6 7701(b)(2)(A)(ii) (1994); 5 C.F.R.5 1201.1 I l(c) (1994), The agency still must provide the employee pay and bdnefid. 

3YSee. e.#., Basco v. Department of Army, 65 M.S.P.R. 496 (1994); Gevaert v. Department of Navy, 65 M.S.P.R. 65 (1994); 
60 M.S.P.R. 629.631 (1994) (by cancelling the underlying personnel action. the agency effectively removes the matter from controversy). 

I ,I 

fense’Commissary Agenc)i,‘” 

Navy, 60 M.S.P.R. 467 (1994). 
I ’  

< I  

I I I 

‘2Kimrn v. Department of Treasury, 64 M.S.P.R. 198 (1994). 

4-’42F.3d 1371 (Fed. Cir. 1994). 

44Jerome v.  Small Business Admin.. 56 M.S.P.R. 181 (1993). The MSPB’s “bad faith” analysis stems from its decision in Ginocchi, 53 M.S.P.R. at 62, where i t  
found that Congress had not provided for review of undue disruption determinations and that it, therefore, would review agency dedisions to prevent details, assign- 
menri, or restrictions of duties made in  bad faith. The hoard’s rationde Was “[tlo gukd against the possibility of an employee’s having to suffqr the assignment of 
inappropriate duties as the result of an agency’s of the hulhorhy td determine that the employee’s ‘return’ would be unduly disruptive, but his ‘presence’ 
would not be.” -King, 42 F.3d at 1374 (quoting G I ,  33 M.S.P.R,’ b ?(I). As authority for its review, the MSPB cited its general enforcement powers, 5 U.S.C. 

1204(3(2) (1988 Q Supp. V 1993) (authorizing the NsPB to “order my Federal agency or employee to comply with any order or decision issued by the board 
vnder [its edjudicatory authority] y d  enforce co 

45King, 42 F.3d at 1375. 

461d. at 1375-76 (citing United States v. Fausto, 484 U.S. 439 (1988); Carter v. Gibbs, 909 F.2d 1452 (Fed. Cir.1990)). 

47See a l ~ o  &Laughter v. United States Postal Serv.. 3 F.3d 1522 (Fed. Cir. 1993). 

ny such order”). 
I - 

, , 
1 
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uniformed services. The course included a seminar focused 
on addressing problems that students bring from the field, 
many of which are of general interest to all practitioners. This 
note addresses one of the problems discussed in the ALMf.’ 

n 
More than one student at the ALMI Course, and many prac- 

titioners in the field, wrestle with the strength of our regulato- 
ry presumption in favor of in line of duty (ILD) 
determinations.48 One problem raised at the ALMI Course 
focused on a Reservist who presents an injury that he claims 
was sustained on a previous period of active duty. Without 
direct evidence from unit personnel to corroborate the claim, 
the question of whether the injury is incident to service 
becomes more difficult. 

At least one legal review examining similar circumstances 
found that the military’s burden of rebutting the ILD presump- 
tion could cause an investigation to expand into a Reservist’s 
nonactive duty time to confirm that there was not an alterna- 
tive explanation for the injury. Taken to its extreme, this posi- 
tion might result in the Army being responsible for any 
claimed injury of a drilling Reservist without any proof that 
the injury occurred while the soldier was in an authorized duty 
status. This rational has prompted other attorneys to conclude 
that the soldier has the burden to show that the injury occurred 
while in  an authorized duty status. 

Although superseded by the release of the new Army Regu- 
lation (AR) 600-8-1,49 practitioners still need to refer to the 
previous version of AR 600-8-1 because the new regulation 
does not address line of duty determinations.50 Accordingly, 
the most current regulatory guidance applicable to line of duty 
investigations (LODI) remains chapters 37 to 41 of the pievi- 
ous version of AR 600-8-1. Unfortunately, this older version 
of AR 600-8-1 does not address the issue directly; the question 
remains, has a link between service and injury been refuted by 
substantial evidence? 

In the case of the Reservist who alleges an injury that 
occurred on a previous period of active duty, substantial evi- 

dence actually may be readily available. For example, the 
investigation initially may include only the soldier’s allega- 
tion, however, within a reasonable period, the investigation 
also should include a medical exam. If the exam supports the 
soldier’s allegation, unit members also should be available to 
corroborate: (1) the activity which allegedly caused the injury 
was performed, and (2) that the soldier reacted in some way 
consistent with being injured. Absence of either could consti- 
tute substantial evidence that refutes the link to active duty 
and the ED presumption. Once the presumption is refuted, 
but not before, the burden is effectively transferred to the sol- 
dier. 

Line of duty determinations can significantly affect the 
interests of the individual concerned. Due.process rights pro- 
vided to the individual by regulation must be afforded, and 
investigations should be complete. Attorneys familiar with 
the line of duty process know, however, that deleminations 
also affect the government’s interests. Presumptions in favor 
of ILD status may give some deference to the individual, but 
should not be used to unduly prejudice the agency. Practition- 
ers experiencing significant issues of interest are encouraged 
to involve the proponent in their resolution.sl Major Block. 

International and Operational Law Notes 

United States Ratifies 1980 United Nations 
Conventional Weapons Convention 

4 March 1995, President Clinton signed and deposited 
with the depositary the United States instrument of ratification 
for the 1980 United Natioos Conventional Weapons Conven- 
tion (UNCCW) and two of its three protocols.-5* The focus of 
the treaty, which was an outgrowth of the 1974-1977 Diplo- 
matic Conference on Humanitarian Law,53 is to limit those 
weapons capable of causing unnecessary suffering to either 
combatants or noncombatants.54 The treaty will enter into 
force for the United States on 24 September 1995. This note 
discusses the key provisions of the treaty. 

4sSee DEP’T OF ARMY, REG. 600-8-1, ARMY CASUALlY AND MEMORIAL AFFAIRS AND LINE OF DUTY DETERMINATIONS, para. 39-5b (18 Sept. 1986) (“Unless refuted 
by substantial evidence contained in the investigation, on injury, disease, or death is presumed to be in LD.”). 

49DEFT OF ARMY, REG. 600-8-1.OPERATlONS/ASSISTANCE/~NSWRANCE (20 OCt. 1994). 

%A new and separate regulation, AR 600-8-4, Line ofDuty Invesiigafiom. should be released in the near future. While it  does not expressly resolve the issue raised 
in this note, the subject has been brought to the proponent’s attention. Many readers will be happy to know that the new regulation provides expansive guidance for 
the Reserve Components. 

S1The PERSCOM Line of Duty Branch Chief is Ms. Peggy McGee. Inquiries to the branch can be made by calling (703) 325-5302. 

52Convention on Prohibitions or Restrictions of the Use of Certain Conventional Weapons Which May be Deemed to be Excessively Injurious or to Have Indis- 
criminate Effects, Oct. 10, 1980, 19 I.L.M. 1287 [hereinafter UNCCW]. The three protocols are: Protocol on Non-Detectable.Fragmnts (Protocol I); Protocol on 
Prohibitions or Restrictions on the Use of Mines, Booby Traps and Other Devices (Protocol 11); Protocol on Prohibitions or Restrictions on the Use of Incendiary 
Weapons (Protocol Ill). 

s3W. J. Fenrick. New Developments in the Law Concerning the Use of Conventional Weapotu in Armed Conflict, 1981 CAN. Y.B. INT’L L. 229,237-38 (1981). 

II 

SThe UNCCW does not state that the weapons treated, or the uses of any of these weapons. violate the Hague [V Regulations, prohibiting weapons that m cdcu- 
Iated to cause unnecessary suffering. Anicle 23(e), Hague Convention 1V Respecting the Laws and Customs gf War on Land end Annexed Regulations. 18 &t. 
1907, 36 Stat. 2277, T.S. 539. Such a finding would have implied that nations previously,htrd used illegal weapons or used legal weapons in  m illegal manner. 
Fenrick. supra note 53, at 240; J. Ashley Roach, Certain Conventional Weaponr Conventiota: A 
(UNCCW did not codify what was customary law, instead the convention reflected “contractual 
to control the conduct of future hostilities among those willing to accept them”). The bulk of the convention provides protections for nonco 
I provides express protections for combatants. 

1 or Humnita%n h w ? ,  105 
gs adopted Out of the common desi 
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. The treaty consists of eleven largely procedural articles. Of 
primary importance is :the UNCCW’s scope of application. 
The UNCCJV applies to international armed conflicts as dis- 
cussed in  common article 2 of the Geneva,Conventions, as 
well as to those conflicts described by the controversial article 
1(4) of Additional Protocol 1.55 The United States filed a 
reservation to a subsequent article (Article 7) of the UNCCW 
which effectively Avoids application of the convention to the 
latter conflicts, thus ensuring that the United States position 
remains consistt~t.56 I 

Protocol I of the UNCCW consists of one article. It pro- 
hibits the use of any weapon whose primary effect i s  to injure 
a combatant by fragments which X-rays cannot detect.57 
These weapons have the pofential to increase the needless suf- 
fering of combathts because physicians may not be able’to 
quickly detect the fragments. The absence of these type of 
weapons in the Upited States arsenal, or in any nation’s arse- 
nal, renders this protocol of limited utility.58 

: Protocol I1 places prohibitions and restrictions On mines, 
booby traps, and, other devices.59 Article 3 contains general 
restrictions on these weapons including a prohibition on 
directing them against civilians (to include reprisals), and a 
prohibition on their indiscriminate use.60 In planning the use 
of these weapons, military planners are required to’ take all 
feasible precautions to protect civilians from the effects. Arti- 
cle 3 defines feasible precautions as “those precautions which 
are pradticable or practically possible taking into account all 
circumstances ruling at the time, including humanitarian and 
military considerations.” 

Thkse general restrictions also apply to the Convention’s 
treatment of the more specific means of employing these 
weapons. Furthermore, Protocol I1 also contains more 

ly delivered mines and nonre- 
motely delivered weapons (whether they be mines, booby 
traps, or other devices)‘ employed in populated areas outside 
the combat zone. Remotely delivered mines (e.g., scatterable 

led guidance for re 

c-5 

35Article l(4) of Additional Protocol I states as Follows: 

The situations referred to in the preceding paragraph include armed conflicts in which peoples are fighting against colonial domination and alien 
occupation and against racist regimes in the exercise of their right of self-determination. as enshrined in the Charter of the United Nations and the 
Declaration on Principles of International Law concerning Friendly Relations and Co-operation among States in accordance with the Charter of the 
United Nations. 

Protocol Additional to the Geneva Conventions of 12 August 6949. and Relating to the Protection of Victims of International Armed Conflicts (Protocol I), June 8. 
1977, art. 1(4), 16 I.L.M. 1391 (1977), reprinted in DEP’T OF ARMY, PAMPHLET No. 27-1-1, PRUTOCOLS Td THE GENEVA ~ONVENITONS OF 12 AUGUST 1949 (1979). 
In 1987. President Reagan decided not to submit Protocol 1 to the Senate for its advice and consent largely because of this provision He objected to what he 
termed the “politici@ion” of international humanitarian law by making wars of national liberation, previously considered internal conflicts, into international 
armed conflicts based on the ‘:moral qualities” of the conflict, not objective reality. Me of the President of the United States Transmitting the Protocol 11 
Additional to the Geneva Conventions of August 12, 1949, and Relating to the Protection ctims on Non-intemalional P rmed Conflicts. Concluded at Geneva 

& I  1 

,- 

1977, 100th Cong., 1st 

(4)(b) of the Conventio 
I 

ply with respect to the United States.” 141 CONG. REC. 68 (daily ed. Mar. 24. 1995). Article 7(4)(b) provides 
for application of the UNCC‘W between a national liberation movement and a state, in the case where the state is a high contracting party to the UNCCW, but is not 
a party to Additional Protocol I. The high contracting party (e.g.. the United States) if engaged in a conflict with a natiodal liberation movement: would be bound 
to apply the UNCCW if the authority representing that national liberation movement agreed to accept and apply the obligations of the 1949 Geneva Convention and 
the UNCCW. While the means by which such a movement can manifest its agreement to be bound is beyond the scope of this note, the United States reservation 
ensures that the United States will not apply the UNCCW to such conflicts. 

57This protocol was motivated by concerns over the use of United States cluster bomb units (CBUs). which contained plastic components. On closer examination, 
however, the convention negotiators realized that the vast majority of modern munitions contain fuzing mechanisms or lightweight plastic shell casings not 
designed as wounding agents. Memorandum from W. Hays Parks to The Judge Advocate General (23 Oct. 1980) (on file with the author). For this reason, Proto- 
col I refers to weapons whose “primary effect” is to injure through the use of nondetectable fragments; consequently, the CBU and other modem fragmenting 
weapons are not prohibited by the Protocol. Roach, supra note 54, at 69-70. 

5HSee Fenrick. supru note 53. at 242; Roach, supru note 54, at 69. 

5gArticle 2 defines these terms as follows: 

1. “Mine” means any munition placed under, on or near the ground or other surface area and designed to be detonated or exploded by the presence, 
proximity or contact of a person or vehicle, and “remotely delivered mine” means any mine so defined delivered by artillery, rocket. mortar or simi- 
lar means or dropped from an aircraft. 

2. “Booby-trap” means any device or material which is designed, constructed or adapted to kill or injure and which functions unexpectedly when a 
person disturbs or approaches an apparently harmless object or performs an apparently safe act. 

3. “Other devices” me d munitions and devices designed to kill. injure or damage and which are actuated by remote control or 
automatically after a lapse of time. 

U N C d .  supra note 52. art. 2 Protocol 11. Note that Article 1 also expressly excludes naval mines from the coverage of Protocol 11. Id .  art. I, Protocol 11. 

se as any placement of these weapons that is not directed at a military objective. It also defines as indiscriminate that use which 
violates the rule of pioportiondity: use ”which may be expected to cause incidental loss of civilian life, injury to civilians, damage to civilian objects, or a combi- 
nation thereof, whichwould be excessive in relation to the concrete and direct military advantage anticipated.” Id. art, 3. Protocol SI. It should be noted that a mili- 
taIy objective can include an area of land. Bums M. Camahan, The Law of Land Mine WarJare: Prorocol I1  lo the United Nations Convention on Cerruin 
Coyntionul  p p o n s ,  105 MIL. L. REV. 73.79 ( I  984). 

68 MAY 1995 THE ARMY LAWYER DA PAM 27-50-270 



mines) are prohibited unless they are used in areas that are 
military objectives. Even then, the mines also must be either 
capable of having their location accurately recorded or contain 
a self-actuating or remotely-controlled device that renders the 
weapon harmless when it no longer serves a military pur- 
pose.61 Nonremotely delivered weapons being used in a pop- 
ulated area outside combat zones (where combat is not taking 
place or is not imminent) also are prohibited unless employing 
forces either place the weapons near a military objective or 
take protective measures for the benefit of nearby civilians 
(e.g.. provide them with a warning).62 

Article 6 contains prohibitions on various types of booby 
traps. As a general rule, the treaty bans those booby traps 
designed in the form of apparently harmless objects and those 
that are designed to cause superfluous injury and unnecessary 
suffering.63 Specifically prohibited are booby traps attached 
to or associated with a list of ten items.61 

The remaining three articles of Protocol 11, and its technical 
annex, deal with precautionary requirements to mitigate the 
effects of these weapons. Article 7 states recordation require- 
ments governing minefields, as well as mines and booby traps, 
and, following the cessation of hostilities, disclosure require- 
ments involving these records. The technical annex to the 
UNCCW provides broad guidance regarding the content of 
these records. United Nations forces and fact-finding mis- 
sions also are to be protected from mines and booby traps in 
accordance with Article 8.65 Finally, Article 9 encourages 
parties to a conflict, following the cessation of hostilities, to 

cooperate in removing or rendering ineffective minefields, 
mines, and booby traps placed during a conflict. Ratification 
of the UNCCW will not impact United States land mine oper- 
ations as current United States regulations comply with the 
UNCCW guidelines.% 

The United States declined to consent to be bound to Proto- 
col HI of the UNCCW because of military and humanitarian 
concerns.67 Protocol IU restricts “pure” incendiary weapons, 
that is, those weapons whose primary effect is to set fire to 
objects or to cause burn injury to humans.68 The United 
States concerns about Protocol I11 center on Article 2(2), 
which bans the use of air-delivered incendiary weapons 
against military objectives located within a concentration of 
civilians.69 This prohibition goes beyond customary Law of 
War requirements by negating the commander’s ability to per- 
form the normal proportionality analysis in this particular sce- 
nari0.7~ The United States position is that air-delivered 
incendiaries may be the “weapon of choice” against certain 
targets (e.g. chemical munitions plants) and that their use may 
result in fewer civilian casualties than would the use of con- 
ventional munitions.71 

In ratifying the UNCCW, the United States joins more than 
forty other nations as a party.72 While ratification of the 
UNCCW has no immediate impact on United States military 
operations, it clarifies the law of war regarding an area previ- 
ously not expressly addressed by international convention.73 
Perhaps even more importantly, becoming a party to the 
UNCCW permits the United States to become a voting partici- 

61UNCCW. supra note 52, art 5, Protocol 11. The United States military employs scatterable mines, which are remotely deployed by the hundreds from launchers 
on trucks or aircrah. m d  also from artillery shells. United States scatterable landmines self destruct. BUREAU OF POLITICAL-MLITARY AFFAIRS, U.S. DEP’T OF 
STATE, HIDDEN KILLERS: THE GLOBAL LANDMINE CRisis 53-54 (1994) [hereinafter HIDDEN KILLERS]. 

62UNCCW. supru note 52, art. 4, Protocol 11. 

“id .  art. 6(l)(a), (2) .  The latter prohibition would prohibit the use of hidden pits containing pungi sticks, poisoned with excrement. Camahan, supra note 60, at 
90. 

a Examples of such i t e m  include the following: internationally recognized protective symbols; the sick, wounded or dead; medical facilities; children’s toys; reli- 
gious objects, and animals. 

65United Nations forces increasingly find themselves deployed to heavily mined areas (e.g., Liberia. Mozambique, Angola, Rwanda). Consequently. if the scope of 
Protocol 11 is extended to internal conflicts, as discussed infra note 75. this provision will become relevant. HIDDEN KILLERS, supra note 61, at 12. 

a1d. at 53. 

h7 141 CONG. REC. S4568 (daily ed. Mar. 24. 1995). 

Article I clearly includes weapons such as napalm and flamethrowers within its coverage. but also expressly excludes weapons that have an incidental incendiary 
effect (e.g.. tracer rounds and white phosphorous) as well as munitions with a combined effect (e.g., m r - p i e r c i n g  shells. which combine penetration with an 
incendiary effect). 

69This term is broadly defined as “any concentration of civilian, be it permanent or temporary, such as in inhabited parts of cities, or inhabited towns or villages, or 
as in camps or columns of refugees or evacuees, or groups of nomads.” UNCCW. supra note 52, art. 1. Protocol 111. 

70W. Hays Parks, The Protocol on incendiary Weapons, 279 INPL REV. RED CROSS 535.548 (1990). 

71 id. 

72 141 CONG. REC. S4568 (daily ed. Mar. 24. 1995). Other major nations that have ratified the UNCCW include Australia, China, France, Germany. India Japan, 
Netherlands, Noway, Russia, Spain, Ukraine, and the United Kingdom. Hans-Peter Gasser. Universal Acceprance of fnternationnl Humanitnrian Law. 3M I ~ ’ L  

 HIDDEN KILLERS, supra note 61, at 57; Camahan, supra note 60, at 73-74; Fenrick, supra note 53. at 243. 

REV. RED CROSS 458-63 (1994). 
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pant in the Fall 1995 UNCCW Review Conference and to 
continuelto play the leadership role it exercised in its four 
preparatory sessions.74 That conference will be primarily con- 
cerned with amending Protocol II so that it may be effective to 
combat the world-wide proliferation of antipersonnel )land 
mines.75 Lieutenant Commander Winthrop. 

! 

Legal Assistance Items , I  

J 

. ,The following notes advise legal assistance attorneysl of 
current developments in the law and in legal assistance pro- 
gram policies. You may adapt them for use as locally pub- 
lished preventive law articles to alert soldiers and their 
families about legal problems and changes in the law. We 
welcome articles and notes for inclusion in this portion of The 
Army Lawyer; send submissions to The Judge Advocate Gen- 
eral's School, ATTN: JAGS-ADA-LA, Charlottesvil 
22903-1781. 

Family Law Notes 

Family Law Agreements-Exploring Their Limits 

Attorneys generally are sensitive to the legitimate reasons , 

of avoiding litigation in family law cases. In addition to gen- 
erating significant expense, litigation may cause heightened 
emotional trauma for adults and children, and produce unpre- 
dictable or undesired results. Agreements, on the other hand, 
usually save money and give the parties some control over 
their own destiny. Assuming a reasonable agreement can be 
reached, expectations regarding compliance are likely 
enhanced. I 1  

Despite their general appeal, several recent cases emphasize 
that agreements can be subject to significant limitations. For 
example, in Blum v. Ader (Blum), a New Jersey Superior 
Court defeated a separation agreement's election in favor of 
Delaware law land ordered payment of college expenses.76 

While Delaware law does not require payment of these 
expenses, if the parents have the ability to pay and the child i s  
eligible for college, New Jersey law does. Finding that the 
child involved was a New Jersey resident, the court recog- 
nized a right to college support that could not be bargained 
away.77 

r- 

A recent California case, Shasta Counfy ex rel. Carurhers v. 
Caruthers, focused on parental authority to bargain away con- 
tinuing support obligations.78 In Shasta, a mother agreed to 
dismiss her paternity suit with prejudice in exchange for a 
$15,000 settlement. Finding that this agreement ignored legit- 
imate interests of the child which were unrepresented, the 
court determined that the child retained the right to attempt to 
establish paternity and obtain support. The court specifically 
found that neither dismissal with prejudice of the mother's 
action. nor the mother's agreement, could foreclose this fun- 
damental right.79 

McAlpine v. McAlpine, a Louisiana case, presents another 
example of ineffective waiver.80 In McAlpine, the parties exe- 
cuted ,an antenuptial agreement which waived claims to per- 
manent alimony in the event of divorce. In exchange, the 
husband agreed to pay a lump sum settlement that varied in 
size dependent on the length of the marriage.81 

While acknowledging a trend to allow waiver in postmar- 
riage separation agreements, the court found a premarriage 
waiver violative of public policy. Specifically, the court 
determined that waiver of alimony at this early stage would , 
fail to insulate the public from the potential need for public 
assistance of a spouse without a right to alimony.82 

- 
Family law agreements, and particularly separation agree- 

ments, will continue to be of major interest to Army Legal 
Assistance Program clients. Legal Assistance Attorneys 
(LAAs) should be sensitive to the possibility that the ability of 
the parties to agree may not be the only limit on the terms of 
an agreement. As the above cases demonstrate, the impact of 
childrens' rights and public policy concerns can be a factor. 

s, supra note 61, at 27. 

7sThe State Department estimates that there ace 80 to 110 million antipersonnel land mines indiscriminately strewn across 64 countries. The greatest concentra- 
tions occur in the civil war tom nations of Afghanistan, Angola, and Cambodia. One of the principal United States initiatives for the review conference is to extend 
the protections of the UNCCW to internal conflicts where most of these mines are currently employed. Id. at v., 1, and 27. The United States has signalled its 
intention to seek broader application of the UNCCW by making a declaration in its ratification of the treaty, stating that the United States will apply the UNCCW to 
all armed conflicts referred to in common articles 2 and 3 (applying to internal conflicts) of the Geneva Conventions of 1949. 141 CONO. REc. a 5 6 8  (daily ed. 
Mar. 24,1995). , 

7621 Farn. L. Rep. 1226 (BNA) (N.J. Sup. Ct. 1995). 

77 Id. I 
I L 

7 8 2 l  Fam. L. Rep. 1185 (BNA) (Cal. Ct. App. 1995). I I 1  1 I 

791d. at 1186. 

R " 2 1  Fam. L. Rep, I195 (BNA) (La. Sup. Ct. 1995). . I, 

1. I I I '  

81 Id. 

Rzld. at 1196. A dissenting opinion would have required evduation of spousal need at the time of divorce on a case-by-case basis. If the public was adequately 
protected, waiver could be enforced. 
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Becsuse the significance of this impact i s  largely dependent 
on state law, LAAs must have access to state law resources, or 
be prepared to seek assistance from, or referral to, someone 
who does. Major Block. 1 

. Involuntary Allotment Defenses . 

Several months ago this section presented a discussion of 
the two statutory defenses to the Involuntary Allotment.83 
This note discusses the other defenses included in Department 
of Defense (DOD) Directive 1344.9 (Directive) and DOD 
Instruction 1344.12 (Instruction). These defenses include 
both a number of enumerated defenses as well as some that 
the Directive and Iqstruction implicitly raise. 

The enumerated defenses include the fol 
tion in the application is false or erroneous; the judgment has 
been modified or set aside; legal impediments exist to pro- 
cessing the allotment; or other “appropriate reasons.”84 The 
Directive specifically notes that legal impediments include 
either pending or completed bankruptcy proceedings.85 Fur- 
thermore, the Directive places the burden of proof for all of 
these defenses on the soldier seeking to avoid the involuntary 
allotment.*6 Perhaps the best assistance an LAA can give may 
be to assist sbldieri in gathering the necessary documentation 
to support their defense. 

The implied defenses arise in two categories. The first cit- 
egory relates to the creditor’s application. If the creditor files 
a false application, the soldier may be able to delay or defeat 
the allotment. .The directive specifically notes that the 
Defense Finance and Accounting Service (DFAS) may deny 
applications by creditors that Abuse the processing privilege.87 
Therefore, the LAA should carefully review the application 
package to ensure that the creditor has complied with the 
Directive. . .  

The Directive requires that the creditor complete a number 
of certifications. One of the key certifications is that the pay 
of a similarly situated civilian could be garnished.88 Thus, if 
the judgment i s  from a state that does not allow garnishment, 
the DFAS should deny the application. The DFAS will screen 
all applications to ensure that they meet this criteria. Howev- 

er, the LAA should double check this and the other certifica- 
tions for full compliance. 

This requirement to comply with state law also affects the 
amount of pay subject to involuntary allotment. The Directive 
states that the maximum that the DFAS will withhold is the 
lesser of twenty-five percent of a soldier’s pay subject to 
involuntary allotment or a lower amount required by state 
law.89 Some states have lower limits. However, all states are 
subject to the federal Consumer Credit Protection Act 
(CCPA). The act includes a lower limit that may apply to 
some junior enlisted personnel. 

Thd CCPA includes two limits on garnishment. The first is 
virtually identical to the twenty-five percent limit found in  the 
Directive.w The second limit is that the amount withheld for 
garnishment may not exceed “the amount by which his dis- 
posable earnings for that week exceed thirty times the Federal 
minimum hourly wage prescribed by section 206(a)( 1) of 
Title 29. . . .” Implementing guidance on this provision of the 
CCPA is found in the Code of Federal Regulations (CFR).91 

The CFR contains numerous examples showing how to 
compute the garnishment limits. It also containsia chart show- 
ing the minimum pay that a garnishee must be left with to 
comply with the CCPA. The following example, however, 
displays how this alternate limit may benefit a junior enlisted 
soldier. 
1 

If an individual’s disposable income is less than thirty times 
the federal minimum hourly wage, the pay is not subject to 
garnishment at all. The CFR contains tables showing weekly, 
biweekly, semimonthly, and monthly pay amounts corre- 
sponding to thirty times the federal minimum hourly wage. 
For a monthly employee, this amount is cu&ently $552.50.92 

If an individual’s disposable income is between thirty and 
forty times the federal minimum hourly wage, onfy  the 
amount above thirty times the minimumJwage is subject to 
garnishment. The CFR includes a second table showing the 
weekly, biweekly, semimonthly, and monthly rate correspond- 
ing to forty times the federal minimum hourly wage. For a 
monthly employee, this amount is currently $736.67.93 

R3Defenses to Involuntary Allotments for Creditor Judgments--lmplemeniin~ the Hatch Act Reform Amendments. ARMY LAW., Jan. 1995, at 68. 

*4Indebtedness of Military Personnel, 32 C.F.R. 5 113,6(b)(2)(iii)(D)(3)-(7) (1995). 

#Sld. # 113.6(b)(2)(iii)(D)(6). 

*6fd. 5 113.6(b)(2)(iii)(E). 

87ld. # 113,6(b)(2)(v)(C)(7). 

“Sld # 1 l3,6(b)(l)(n, Q 

89ld. # 113.4(b). 

9015 U.S.C. g 1673(a) (1994). 

9’29 C.F.R. 5 870.10 (1994). 

9*fd. # 870.10(~)(3). 

1, 

93fd. # 870.10(~)(4). 
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Assume a service member in basic entry training-an E-1 
with less than four months service. A quick check of the pay 
chart reveals that the service member makes $790.20 in basic 
pay. Assume that the service member has no other payesub- 
ject to involuntary allotment. Yell would deduct the normal 
federal tax withholding from pay subject to involuntary allot- 
ment to compute pay availablt for involuntary allothent. For 
a single (unmarried) service memb’eb with no other depen- 
dents, claiming no exemptions:. the proper withholding’ is 
$85.00 per month.94 This I s the service membef with 
$705.20. This amount i s  g than $552.50, but’ less than 
$736.67. Under this example, the maximum deductible (were 
this a true garnishment) would be $705.20 minus $552.50, or 
$152.70. Note that twenty-five percen! of $705.20 is $176.30. 
The difference between’the two figures, $23.60, may not seem 
like much, but it is (arguably) the service member’s right to 
exempt this pay from creditors. 

I ,  [ 

Note that as soldiers advance in rank (and pay), or if they 
have more deductions (and hence less withholding), they lose 
this protection. If the disposable income exceeds the figure of 
$736.67, then the amount of garnishment may be the full 
twenty-five percent. ‘ I  

Assume a service member-E-I over four months- 
b whose base pay i s  $854.40. single,,with zero exemptions. 
Federal tax withholding is $97.00, which leaves $757.40. 
This is greater than the $736.67 on the table. Therefore, twen- 
ty-five percent of $757.40, or $189.35, is ava 
judgments. 

k t  

However, if the minimum wage increases, but service pay 
does not, knore’service members could be under the protective 
limit. If the minimum wage goes to $5.60 per hour, the forty 

should go up to $866.67. 
I ,  

The other state statute-related defenses incliide provisions 
in some states to lidit’garnishmentlon the “head of a house- 
hold.” Two states presently limit thkse garnishments. In 
Nebraska, only fifteen percent of the disposable income of an 
individual who is the head of a household is subject,to gar- 
nishment.95 In Florida, wages above $500 per week are 
exempt from garnishment unless the head of household con- 

94hTERNAL REVENUE SERVICE, CIRCULAR E, 46 (1994). 

, sents in’writing to the garnishment.96 .In both cases, however, 
the service member will have to prove to the DFAS the exis- 
tence of the ~ ta te  provision and the facts that support the Fer- 
vice member claiming the exempti0n.T Y t  

The second broad category of defense4 is the “other appro- 
priate defenses” aspect of the Directive. One potential 
defense that may work is a challenge to the underlying judg- 
ment. Assuming the judgment complies with the Soldiers’ 

I kind Sailors’ Civil Relief Act,9* it may nevertheless be invalid 
due to a failure to obtain personal ‘jurisdiction over the soldier. 
Additionally, the soldier should consider raking other defens- 
es to the underlying judgment. For example, if the judgment 
creditor is a debt collector within the meaning of the Fair Debt 
Collection Practices Act (Act), there are only two fora avail- 
able for suit on the debt’. According to the Act, the’collector 

‘ may only sue in the same judicial district as the debtor resides, 
or in the district in which the contract was signed.99 If the 
action was filed in the wrong venue, th  
should argue that it is an invalid judgment. 

I 

The “other appropriate defenses” category is a wide-open 
category. Legal, assistance attorneys should diligently 
research available defenses and raise them on behalf of their 
clients. Service members are required to respond to their 
immediate commander within fifteen days of notification of 
the involuntary allotment application.l@J However, the com- 
mander may grant an extension (normally not exceeding thirty 
days) for good cause.101 Legal assistance attorneys should 
draft letters for the service member’s immediate commander 
requesting this extension if additional time is required to 
respond properlym behalf d f  the client. ,For example, the 
LAA may need documents from a state court in a distant loca- 

’ tionin It is reasonable to conclude that commanders should 
grant a request for extension to gather the requisite evidence 
under those circumstan 

’ , I  
, ) I  

Legal assistance attorneys must remember, however,’ that a 
successful defense to the involuntary dllotment does nothing 
to affect the underlying’judgment. Compl 
advici to clients must indlude a disc . ’ 

well as exploration of methods to’ atta 
settle the underlying dispute. Major McGillin. 

9 5 N ~ ~ .  REV. STAT. 4 2-1558(1)(c) (1993). The statute defines head of household as including anyone who actually supports and maintains one or more individuals 
closely related by a blood relationship. Id. Q 2-1558(3)(d). 

9 6 F ~ ~ .  STAT. ANN. 222.11(2)(b) (1994). A head of household is any natural person providing more than half the support for a child or other dependent. Id. Q 
222.1 l(l)(c). , i I ’  

97 See Message, Commander PERSCOM. TAPC-PDO-IP, subject: Army Implementation of Involuntary Allotments Procedures to Satisfy Judgment Indebtedness. 
para. 8G (1713002 Feb 1995). 

I t  

9’50 U.S.C.A. $ 4  500-593 (1994). 
0 

WFair Debt Collection Practices Act, 15 U.S.C. 0 16921 (1988). 

10032 C.F.R. 4 113.6(b)(2)(iii)(B) (1995). 

101 Id. 
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Claims Report 
United States Army Claims Service 

Personnel Claims Note 

The Estimate of Repair: What Should It Provide? I 

This claims policy note clarifies guidance found in Depart- 
ment of Army Pamphlet (DA Pam) 27-162,‘ paragraph 2. 
41a(5). In accordance with Army Regulation 27-20,* 
paragraph 1-9f, this guidance is binding on all Army claims 
personnel. 

Department of the Army Pamphlet 27-162 provides that 
“[c]laims personnel should know which repair firms can be 
relied on to provide estimates only for new damages and 
which firms will provide estimates that include PED.”3 This 
language suggests that field claims offices recommend the use 
of these firms wherever possible. But do field claims offices 
regularly receive estimates of repair with sufficient data to 
determine new damage from old? 

An acceptable estimate of repairs should meet the following 
criteria: 

1. It should be legible. 

2. It should be from a company that is willing to 
stand behind its estimate and complete repairs 
indicated to the customer’s satisfaction. 

3. It shoqld identify shipment damage and distin- 
guish its location on the item damaged from nor- 
mal wear and tear or preexisting damage. 

I 

It also should describe the repairs to be made, 
and if an item is not repairable, state why it is not 
repairable (e.g., it costs more to repair the item 
than it is worth, the item cannot be repaired 
because damage is too severe and it can never be 
used for its intended purpose). An estimate of 
repair that merely shows that an item is damaged 
and needs to be repaired or refinished, but ‘offers 
nothing more, is of little use to a claims examiner. 

A special category of repairs is upholstered fur- 
niture. An estimate of repair should break down 
the cost between labor and material, indicate the 
yards of material to be used and its cost per yard, 
and state that the material selected is equivalent to 
the material damaged. 

The above criteria is especially important when 
, a field claims office decides to take a deduction on 

an item for preexisting damage or recommend an 
unearned freight charge deduction. 

4. It should include the date that the estimate was 
made, identify by inventory number the items 
evaluated, and fully identify the individual and 
fin preparing the estimate of repair. A claimant 
should show a copy of the inventory to the repair 
person so he or she can consider the carrier’s 
description of preexisting damage when preparing 
the estimate. 

5 .  It should state whether the cost of the estimate 
will be deducted from the work to be performed or 
is a separate fee. 

6. It should be prepared by a firm that has exper- 
tise in repairing the items damaged. For example, 
a furniture repair person should not be giving esti- 
mates on repairing a damaged stereo unless the 
person has expertise in that area. 

7.  It should include drayage fees when appropri- 
ate. 

Field claims offices will add the above criteria to the writ- 
ten instructions given to a claimant and verbally explain to the 
claimant what is required in an estimate of repair. The 
claimant should be further instructed that if the repair firm 
refuses to provide t h i s  information, then the claimant should 
look for another repair firm. Repair firms charge a fee for 
estimating, and that fee is reimbursable to the claimant or 
applied to the repair costs. Therefore, field claims offices 
should expect the most useful information possible. Field 
claims offices have the discretion to accept a particular esti- 
mate of repair that does not meet the above criteria to ensure 
that a claimant does not suffer an undue hardship in filing a 
claim. Exercise discretion in exceptional cases where the 
availability of repair firms which agree to meet the above cri- 
teria is limited. Annotate the chronology sheet to reflect this 
exercise of discretion. 

Field claims offices should contact the local repair firms 
that provide the most estimates of repair for claimants and 
inform them of the need for this information. This informa- 
tion should result in the amicable resolution of many more 

~~~~~ ~ 

~DEP’T OF ARMY, PMPHLE~ 27-162. ~ A L  SERVICES: CLAIMS (15 D e C .  1989) [hereinafter DA PAM. 27-1621. 

*DEP’T OF ARMY, REO. 27-20. LEGAL SERVICES : CLAIMS (28 Feb. 1990). 

3DA PAM. 27-162. supra note 1 ,  para. 2-41a(5). 
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carrier disputes on recovery demands. Lieutenant Colonel " Army and Air Force Exchange Service rules also prohibit the 
Kennedy. 

Tort Claims Note 

Federal Tort Claims Act Claims Arising from Shoplifting 

Claims by persons suspected of shoplifting usually arise 
from their detention by employees of the Army and Air Force 
Exchange Service (AAFES)-mainly by store detectives. 
These claims must be abjudicated under the law of the state in 
which the claim arises.4 The United States is considered the 
same as a private person for this purpose. Most states have 
enacted statutes authorizing merchants, or their employees, to 
detain or arrest suspects. These statutes were enacted as the 
common-law authority of citizen's arrest proved inadequate to 
protect merchants from claims.5 These statutes protect a mer- 
chant only where probable cause for the detention exists.6 
These statutes also grant the authoriwty to conduct a reason- 
able search. 

Under the Federal Tort Claims Act (FTCA), a claim aris- 
ing from false arrest i s  excluded from consideration except 
when the arrest is by a federal law enforcement officer. Army 
and Air Force Exchange Service personnel have been held not 
to be federal law enforcement officers despite their denomina- 
tion as store detectives.' hhilitary 'police (MP) 
to be federal law enforcement officers.8 Thereby, the involve- 
ment of an MP in a shoplifting detention or arrest removes the 
claim from the FTCA exclusion discussed above. 

Army and Air Force Exchange Servic 
dures provide that store personnel do not 
arrest, but merely to detain shoplifting stis 
tinction without a difference, as any restr 
view to the adminishation of justice constitutes an arres. 

' i  I 

.~ 
1 I $ 1 1 .  I 

428 U.S.C. 5 2674 (1988). 

5M.C. BASSIO~;NI &CHARLES THOMAS, CITIZEN'S ARREST (1977) 

hProbable'Cnuse for Detention 47 A.L.R. 3d. 998 (1973). 

I 

, 
I 

. I E  

search of a suspect.10 Store personnel must immediately noti- 
fy the MPs to come to the scene, take charge of the case, and 
conduct any search of suspects. Store personnel need not call 
the MPs when it becomes evident that the suspected shoplifter 
does not have the merchandise.1l 

- 
I '  

Claims judge advocates or'attorneys must become familiar 
with their state shoplifting laws and must properly train local 
AAFES personnel. If possible, develop local procedures 
within the guidelines of the AAFES Security Manual to avoid 
using MPs while, nevertheless, complyingt with the AAFES 
Security Manual edict not to search a suspect. Suspects 
should always be given the opportunity to voluntarily demon- 
strate the absence of stolen merchandise. Claims have been 
received in which the merchandise was relatively inexpensive 
and the claimant never was afforded IBn opportunity to volun- 
tarily demonstrate that he or she did n6t possess the tnerchan- 
dise: The goal of 8 cooperative effort between theIAAFES 
and claims. personnel would be to avoid such occurrences. 
Mr. Rouse. 

I 

Claims Note 

June Clalms Video Teleconference 
, 1  

The next Claims Video Teleconference (VTC) will be 'held 
on 27 June 1995 between 1230 and 1430 Eastern time. This 
VTC will focd  on perdonne1 claims analysis., Th'e target audi- 
ence will be personnel clai&s adjudicators, claims judge advo- 
cates, and claims attomeys. Claims offices 'whose personnel 
will not be able to attend a live claims VTC broadcast may 

h'audio hookdp, or may Yequest a videotape of 
the broadcast by 'sending a dtandard 120-minute VHS video- 
tape to the USARCS Administrative Officer. ' Lieutenant 
Colonel Millard. 

P 

, I 

I 

_ I /  , l i b  

I ' d ' l "  )Ic, ' I "  ' I  

8 \ I  

7Solomon v. United States, 559 F2d 309 (5th Cit. 1977); Busdecket'v. United States, Civ. 84-99-OOb'(bi.D. Ga 1984); thamblin v. United States, Civ.'M-76- 

XDaniels v. United States: 470 F. Supp. 1 1  19 '[D.N.C. 1979). Despite'the lack of reported cases, the Department of Justice's policy is to treat MPs BS federal law 
enforcement officers since 28 U.S.C. 8 2680(h) was amended by Public Law 93.253, see Pub. L. 93.253. 88 Sd. SO (1975). 'This akendment states that acts of 

9AAAFE.S PUB., EXCHANGE OPERATIONS PR 

544 (D. Md. 1977); Banders v. Nunley. 634 F. Supp. 474 (M.D. Ga. 1985). I , I  I I 

I federal law enforcement officers are not excluded from consideration under the Federal Tort Claims Act. I 1  

E C U R ~ ; .  para. 9-10 (July 1992). ' , 

I 

"'id par;. 9-34b. I \ [ * '  i I  I 

Id. para. 9237. ' 1 

74 

,r 
I 1 1  , 1 7  : 

I I  
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Regimental News 
from the Desk of the Sergeant Major 

D * “  

Sergeant Major Jeffrey A. To 
l l  

I d  ) .  

It has been seven months since I arrived at the Pentagon 
and assumed the duties of the Sergeant Major of the Judge 
Advocate General’s Corps. I have spent most of that time try- 
ing to assesspthe state of the Enlisted Corps. As any experi- 
enced noncommissioned officer (NCO) might do on 
reassignment, I have Qied to determine the lay of the land and 
to keep my finger on the pulse of my new environment. With 
that introduction, this note will not focus on specific issues. 
This being the first of a series of future pieces, I prefer to 
pake only general observations and comments. I will address 
some specific issues, ot in depth; 1 will save detailed 
notes for the future. 

Generally, the enlisted side of the ‘Corp 
tion. Given the recent severe personnel losse 
rienced. we have fared ,well. The reasons 

e twofold. neither bein 
t. despite ttie drawdown 

specialty (MOS) has been managed well 
Although still in a state of flux, we have ta 
tinue to take, positive steps. We have a new standards of 
grade (SG); we are automating our Corps; we have greatly 
increased communication within the Corps (thanks to the 
Legal Automated Army-Wide System (LAAWS) Bulletin 
Board Service (BBS)); our assignment managers work tire- 
lessly to ensure that we maintain a balanced Corps. The sec- 
ond reason behind our success is the hundreds of dedicated 
legal specialists and NCOs within our Corps. We have been 
asked to do more with less. We have done so because our sol- 
diers have the talent, dedication, and the keen sense of duty 
required to accomplish any mission given them. With the 
proper mentoring from our senior NCOs, our junior soldiers 
will be capable of exceeding any standards that we might 
set-and this brings us to our first issue. 

, < I  7 

Rotation 

.We must cross train and rotate our soldiers. As in any pro- 
fession, we have specialty areas. Military justice has long 
been the “Hollywood” portion of our mission, and although 
still important, it now shares its importance with other disci- 
plines. Becauw of our focus on low intensity conflicts (LIC), 
international and operational law has become increasingly 
important. Additionally, our increased involvement in 
humanitarian missions requires claims expertise as well as 
knowledge’of international law. Administrative discharges 
remain a viable tool for commanders and legal assistance 
remains an essential part of our mission. Our legal soldiers 
must be given the opportunity to cross train in  as many of 

these areaS‘ES possible. Rotation is the responsibilitj of our 
senior NCOs; they must ensure that our~solditrs are hell  

, L  

Management by Walking Around (MWA) 
(Or, “Get Out from Behind That Desk!”) ’ 

Although the concept of MWA may seem a curiobs, even 
humorous title for a man t tool, it is an6ffective tech- 
nique and is easy to get . The first step is to get out 
from behind your desk. Visit your soldiers; talk with them. 
Stay in touch with the mood of each section or division. Drop 
in on other staff sec‘tion NCOICs-Personnel and Administra- 
tive Center, Force Modernization, First Sergeant. Motor Pool, 
G3. Establish working relationships with these soldiers. 
Eventually, you will have to deal with all of these key person- 
nel; but do not wait until then. Essentially, MWA is another 
form of “networking.” However, networking may be done 
telephonically. Management by walking around calls for you 
to “put a face” with your telephone voice. I t  requires that you 
exhibit a genuine concern for your soldiers. It shows others in 
your command that you are interested in what they do, and 
that you are there to help the command accomplish it’s mis- 
sion. ‘)Yes, you have to ‘!make” the time for it; but any time 
invested in MWA is usually time well spent. 

Noncommissioned Officer Evaluation Reports (NCOERs) 

L I  i 

f 

In a later issue. I will discuss NCOERs in detail. But for 
now, let me share a few brief thoughts. In 
year, the first Council of Command Sergean 
Washington, D.C. Among the results of theirmeeting was the 
following statement: “Job performanc ould be the most 
important factor in an NCO’s evaluatio d promotion con- 
sideration.” I agree with the Council, but would take it one 
step further-the NCOER, as a whole, is the single most 
important document that the promotion boards review. Forms 
2-1 and 2A provide vital information, but the NCOER gives 
us a more complete and accurate picture of the soldier and 
answers some important questions: “What exactly does the 
soldier do?’ “How well does the soldier do it?’ And perhaps 
most important of all, “What kind of potential does the soldier 
show for greater responsibility-that is, promotion?’ Every- 
one involved in the evaluation (i.e., the rated soldier, rater, 
senior rater, and reviewer) should approach the process as .if 
the soldier’s career depends on it; in most cases, it does. 

I look forward to sharing more thoughts with you i 
issues of The A m y  er. If you have suggestion 

BBS. 
I: future topics, forward them to me, preferably via the LAAWS 

! 
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Notes from the Field 

Tracking Criminals on the Information Highway: 
DIBRS Makes It Closer Than You Think 

lected provqd useful not only to law enforcement personnel, 
\ I  F the judiciary, academic community, legislators, 

government administrators, and other people interested in 
social indicators and criminal statistics. The methods for col- 
lecting this information also improved greatly. 

I The Department ,of Defense (DOD) i s  currently designing 
the Defense Incident-Qased Reporting System (DIBRS) to 

c meet criminal justice-plated reporting requirements mandated I ' i '  , 
by the Uniform Federal Crime Reporting Act,' the Victim's 
Rights and Restitutiqp Act of 1990,2 and the Brady Handgun 1 1  1 I 

ed I - 1 1  

Violence Prevention Act (Brady Act)? I The DIBRS will per- 
mit the DOD tO forward offense and arrest information 
required by (he National ,Incident-Based RePofling SY stem 
(NIBM) to the,Federal Bureau Qf Inves@tion (FBI). The 

During the late 1970s,1 the law enforcement community 
called for the exbbnded use of the UCR program and &vel- 
oped new 'guidelines for reporting crime statistics.' These! 
guidelines formed he basis of the NIBRS under the Uniform 

DIBRs also will build on the W R s  by reporting infomation 
concerning the disposition of offewes required the Brady 

Federal Crime Reporting Act.8 
enforcement agencies, including those jn the MD, to co 

The NIBRS requires law 

Act and victim/witness notifications required,by congressional 

grses of the NIBRS, as well as the proposed implementation 
and pses of the DIBRS. 

and r;port data on tko caiegories of offenses--<jro,,p A 

must make Incident Reports for twenty-two offense tate- 
f,forty-six specific crimes, includ- 

mandates.4 This note briefly discusses the background and Group B offen&> For Group A offenses, reporting 

I 

f ,  "I I ' 1 1 4  > .'I111 
i 1; x offenses.10 The 

i 4  1 Background I (  I 

I 
, Since the inception of the 
program in 1930, the FBI has been collecting crime data deal- 
ing with offenses ,and arrests from approximately, 16,000 
county, state, and federql law enforcement lageocies.5 The 
FBI uses the data collected to publish !'Crime jn fie United 
States,': a statistical report for general public use, and to devel- 

d p  a reliable set of criminal statistics for law euforcement 
agencies throughout the country to use in their administration, 
operation, and management.6- .Over time, the information col- 

for eleven enumerated affenses, including bad checks, driving 
under the influence ,of alcohol, disorderly conduct, and *other 
Offenses nQt SpeCifiCall~ designated as Group A Offenses,. 
This Arrest Report contains only i n f o r m a h n ,  about the 
arrestee and the circumstances of the arrest.'*, ,Reporting 
qgencies do not submit case disposition orlconviction i 
mation for either category of offenses under the NIBRS. 

- 
i 1  

'Pub. L. NO. 101-647,1104 Stat. 4820 (1990). r' I 

I 1 

I . I 1  . I 1 '  I I J  
?Pub. L. No. 103-15 

4Natioeal &fen& Authdrization Act for RscalJYear 1995. Pub. L. No. 103-337, §§ 533-534, 108 Stat. 2663,2760-2763 (1994); National Defense Authorization' 
Act for Fiscal Year )994, Pub. L. No. 103-160.4 352, 107 Stat. 1547.1663 (1993). 

% O E R A L  BUREAU OF INVES~~ATION. UNIFORM CRIME REPORTING HANDBOOK. i, 1 (NIBRS ed. 1992) [hereinafter NIBRS 
mitted either through & 6tate UCR program or directly to the national UCR program administered by the FBI. Id. at 1. 

6Y3 at i; r I  
h '  8 1 '  I 

'Id ' I !  I I 1 I 

1 I '  ; t ' i i l  j 4 # I  1 I t  

ongress passed the Uniform Crime Reporting Act in 

9.W NIBRS uses standard definitions for both categories of bffenses to 'chsure the maintenance and utilization of uniform and consistent data. Because of the 
importance placed on theNIBRS data by its users. repodng agencies must report the wujred information as accurately, thoroughly, and timely as possible. 

IONIBRS k~rnoN, supru note 5, at 5-6. The NIBRS defines an incident as "one or mbre offens 
concert, at the same time and place." Id. at 25. Group A offenses generally are more serious than Group B affenses. However, neither htegory of offenses can be 
clearly identified as either felonies or misdemeanors. A complete list of tbe Group A offenses fsr which exkwive crime data must be reported and fie Group B 

llld.'at 25. Specifically, the aroup A Incident Report asks 53 questions h u t  the offense, including where the crime occurred; what, if my. weapons were used; 
what, i f  any, drugs were involved; and what was the relationship of the victim to the offender for crimes against persons and the offense of robbery. This and all 
other information required to be reported under the NIBRS will be reported under the DIBRS. 

Izld. 

I 

- # I  I f  

s for which on& arrest data must be reported is d at Appendix A ofthis note. , 
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State and federal agencies participating in the NBRS &use 1 

automated systems to report information on Group A and 
Group B bffenses to the FBI on a monthly basis.13 The FBI 
assembles, publishes, and distribdt e data to contributing 
agencies. state UCR programs, government bodies, and others 
interested in the Nation's crime problem.14 Law enforcement 
agencies consider the NIBRS data to be an indispensable tool 
in the war against crime because it provides'them with 
detailed, accurate, and meanin&] data about when hnd where 
crime takes place, what form it takes, and the characteristics 
of its victims and perpetrators.15 Armed with this informa- 
tion, law enforcement personnel and government agencies 
affected by crime can use the information f6 acquire and effi- 
ciently allocate the resources needed to combat crime. 

Implementation of the DIBRS 
! I  

In October 1994, the Under Secretary of Defense fo$ Per- 
sonnel and Readiness circulated the 'Strategic Plan for the 
DIBRS to each of the milihry servides.16 The DOD received 
service comments in January11995 that it will incorporate into 
an amended Strategic Plan and return to the sehikes !for'final 
concurrence. The amehded Stfategic Plan will describe what 
the DOD must do to comply with the various statutory report- 
ing requirements and will reserve the specific administration 
to the services. The plan envisions the DIBRS to be imple- 
mented in phases. The first phase, "NIBRS (Pluk),'" is target- 
ed for January 1. 1996, and requires the services to use 
existing computer hardware and software to comply with the 
reporting requirements under the NIBRS "plus" those required 
under the Brady Act and victidwitness assistance legislation. 
The next phase, "DIBRS (Complete)," envisions that existing 
service computer systems will converge on ,more efficient and 
effective automated systems. The DIBRS (Complete) phase 
has a target implementation of 1997-19 

To implement the DIBRS, the DOD will revise DOD 
Instruction 7730.47, Statistical Report of Criminal Activity 

andJDis6ipliriary Infractions, which currently requires generic 
militaky 3ustice reporting.*7 To faoilitate compliance and 
ensure unifm"rep6rting consistent with the new statutes,: the 
Defense Manpower Data Center (DMDC) in Monterey, Cali- 
fornia, is developing an interface capable of receiving the spe- 
cific information that the military services will report. Within 
each service, law enforcement, investigation, prosecution, and 
corrections personnel all will play a significant part in the 
DIBRS and all are involved in developing the final product. 

I "  

How the DIRRS Will Operate 

Initially, the DOD plans to kollect and report all federally 
mandated requirements noted above during the NIBRS (Plus) 
phase. To accomplish this, the DOD must fully participate in 
the NIBRS. Automation i s  critical for reporting information 
through the NIBRS and for accessing compiled information. 
To date, the DOD has not had an integrated mechanism capa- 
ble of participating in the NIBRS or complying with mandato- 
ry reporting requirements. ,Each military service has its own 
regulations, forms, and methods of collecting criminal infor- 
mation. The services use approximately twenty -three differ- 
ent automated computer reporting systems and databases .to 
collect information, none of which are capable of transferring 
data to the other sys ss functional lines without extra- 
ordinary means.[* ' e,'the first step in deve 
system that all of It e systems can use is a 
"dictionary" of ferms Called "data elements." The DOD is 
curkently developing this dictionary.19 

By January 1996, the NIBRS (Plus) will enable the military 
services to use their current computer reporting systems to 
provide monthly justice-related information to the DMDC for 
further dissemination t FBI.20 The services will provide, 

'on request,' data ele egarding administrative, nonjudi- 
cial punishment, court-martial punishment, and civilian court 
results on nonspecific military and civilian subjects.*] They 
also will provide cumulative data pertaining to the victimlwit- 
ness notification requirements and the Brady Act.*2 

13As of February 22, 1995, only nine agencies at the state level were reporting data to the NIBRS. No federal agencies were reporting such data. The FBI is cur- 
rently testing Federal Incident-Based Reporting System data (which is the federal version of NIBRS data) within the Bureau. If the DOD implements the first 
phase of the NIBRS as scheduled in January 1996. it will be one of the first federal agencies complying with the DIBRS's mandatory reporting requirements. Tele- 
phone Interview with Mr. hshton Flemmings. Training Offices, Federal Bureau of Investigation (Feb. 22,1995). ' I  

I I 
I4NIBRS EDITION, supra note 5. at 2. 

"Id. at 3. 

l6DlBRS WORKING GROUP, DEFENSE INCIDENT-BASED REPORTING S y m  STRATEGIC PLAN (1994) [hereinafter DIBRS STRATEGIC PLAN]. . 

"DEP'T OF DEFENSE, ~NSTRUC~~ON 7730.47. STATISTICAL REFORT OF CRIMINAL ACTIVITY AND DISCIPLINARY INFRAC~TONS (16 May 1973). The scheduled completion 
date for the revised Instruction is June 30.1995. 

l8Army and Air Force law enforcement and Navy corrections personnel have developed systems that are beginning to reach across functional and service lines. 
However, the mechanisms will require funding for further development. 

lgThe Information Resource Management Directorate of the Under Secretary of Defense, Personnel k Readiness, forwarded a 500-page volume of data elements to 
the services for comment. SRA COW., PROPOSAL PACKAGE 24-DEVELOPMENTAL FOR INCORPORAIION INTO THE DOD DATA M ~ E L  (1994). The seMces returned 
their comments in early March and the appropriate revisions are being made. The final product will permit automated reports using a standardized data layout. 

"The DlBRS (Complete) envisions M interface between systems of reporting for all affected DOD agencies at a later date. 

2IDIBRS STRATEGIC PLAN, supra note 16. at E2. 

22 Id. 

I 

t 1  
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During the DIBRS (Complete) phase, the DOD eavisian$ 
an interface with related reporting programs in the ,fields ,of 
equal opportunity, family advocacy, and drug/alcohol ,abuse. 
This will be accomplished using the s h e  data d$tionary and 
DMDC‘ procedures now being Pevehped for the NIBpS 
(Plus) phase. I 

I I , ’  

, ~ Judge Advoca 
1 ,I ( : ’  

Judge advocate assistance will be critical to the success of 
the NIBRS (Plus) because judge advocates will provide the 
court-martial disposition information required by the program. 
Judge ‘advocates will report this infbrmation through the 
Department of Defense Form (DD Form) 1569 series that will 
be included in DODrInstruction 7730.47. The current draft of 
DOD Instruction 7730.47 envisions that law enforcedent per- 
sonnel will collect basic ihformation about a‘reported crime 
on an Ificident Report (DD Form’ 1569).23’ They will then use 
a Cover Sheet (DD Form 1569-1) to forward the Incident 
Report to the appropriate Commander and staff agencies.24 
After taking action, up‘io and including referral to court-mar- 
tial, the Commander will complete a Commander’sReport ‘bn 

For, incidents, r e y l  , triL counsel b i  
complete a Results of Trial form om ,1$69-3).26. Use of 
this form will meet the notification requiremenis of Rule ,for 
Courts-Martial 1101.27 The DD Form 1569-3 also will docu- 

I /  I .  1 

EFENSE. DDbORM 1569.1N 

ment zhe required victirdwitness rights nOtifiCations and serye 
as @ repopng vehicJe for case dispositions in compliance wi,th , 
the Brady Act.B Correctiops officials .yill use the case dispo- 
sitions on the DD Form. 1569-3 as .jnyzlke information to deter- ~ 

mine issues such a$ minimum release and parole’ eligibility, 
dates, Specific reporting reguirements may change as the : 
DOD Continues t~ develop the W R S  (Plus). However, JAG 
personnel should be prepared tq.provide required information 
and assistance beginning on or.aput January 1,!1996. 

? 

~ 

DOD and the services to collect the “cradle to grave” informa- 
tion necessary to address recumng reporting requirements as 
well as congressjonal \and constituent inquiries.29 As the 
issues faced by the DOD continue to evolve and the demands 
by policy makers-for accurate data rises, the imporfance of an 
organized repository of infowatiop suCh as that cgqtemplated 
by the NIBRS, (Plus) and the DIBRS (Complete) also will 
increase, Given the current progress being made on the new 
system ,the DQD is well on its,way to using the DlBRS to 
track criminals lon the linformation highway, Captain .Holly 
O’Grady Cook, )Attorney-Adviser, Office of the Legal Advis- 
er, Department ,of State and Lieutenant Colonel David F. 
Shutler, United States Air Force, Deputy Director, Legal Poli-1’ 
cy Office, Office of the Under Secretary of Defense (Person- 
ne1 & Readiness). i I 

h 
I 

5 3  

‘ I  I I 

24DEP’T OF DEFENSE, DD FORM 1569-1. COVER FmWARDING DD FORM 1569, “INCIDENT REFORT” TO COMMANDER (drafi). Staff agencies listed on the draft DD 
Form 1569-1 include Family Advocacy. Equal Opporpnity. Mental Health, and Drug/Alcohol Abuse. 

z5DEP’T OF DEFENSE, DD FORM 1569-2. COMMANDER’S REP~RT ON ACTION *AKEN (draft). Commanders curren 
Report of DiscipJinary Action. However, that report does not collect sufficient information to compl 
will collect,all of the required information. , , 

2 6 D ~ ~ ’ ~  OF DEFENS~. DD FORM 1569-3, RESULTS OF TRIAL (draft). A draft list of the data 
Appendix B of this note. The DIBRS Working Group is still modifying these elements and developing the final version of the form. 

I . h  

I I ‘ 1  ” 

n& hhich wlil be r e p o d  On 

United States. R.C.M. 

1030.2. VICTIM AND \K 
I \  

SISTANCE htCKTDURES (23 h. 1994 
2703. and 2704 will be used to make required notifications before bid. after trial, and on confinement, cespectivety. DEPT OF DEFENSE, D b  FORM 2702. COURT- 

NESSES OF CRIME (Dec. 1994); DEP’T OF DEFENSE, DD FORM 2704. vIcIuI/wIRIEsS CERTIFICATION AND ELECTION CONCERNING INMATE STATUS (Dec. 1994). The 
DD Form 2704 also will record the victim’s election to be notified of changes in the inmate’s status. The dates of these notifications will be captured on the DD 

MARTIAL INFORMATION FOR VICTIMS AND WITNESSES OF CRIME (DeC. 1994); DEP’T OF DEFENSE. DD FORM 2703, POST-TRIAL INFORMATION FOR VICTIMS AND WIT- 

Form 1569-3. 1 

”For example. access to automated information on current issues like prisoner pay, drug abbse. sexual h m s m e n t  &d homosexual-related actions would greatly 1 

assist the DOD as it continues to monitor and respond to inquiries regarding these policies. 

1 

I 1 ,  

1 1  
I 
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Appendix A30 

Group A Offenses 1 

1. Arson 

2. Assault Offenses 

r". 

Aggravated Assault 
Simple Assault 
Intimidation 

3. Bribery 

4. Burglary/Breaking and Entering 

5.  CounterfeitingForgery I .  

6. Destruction/DamageNanddism of Property 

7. Drug/NarcoticOffen~s 
Drug/Narcotic Violations 
Drug Equipment Violations 

8. Embezzlement /I 
9. ExtortiodBlackmail I 

Theft of Motor Vehicle Parts or Accessories 
All other Larceny 

t . Motor Vehicle Theft 

16. PornographylObscene Material 

17. Prostitution Offenses 
Prostitution 
Assisting or Promoting Prostitution 

18. Robbery 

19. Sex Offenses, Forcible 
Forcible Rape 
Forcible Sodomy 
Sexual Assault With an Object 
ForcibleFondhg , , 

) I  

20. Sex Offenses, Nonforcible i 

Incest 

I s  , *  1 .  

21. Stolen Property Offenses (Receiving, etc.) 
I 10. Fraud Offenses 22. Weapon Law Violations 

False PretensedSwindldConfidence 

Impersonatio GroupBOffemes A 

Welfare Frau 
Wire Fraud 

II Game . I  
Credit CadAutomatic Teller Machine Fraud 

I .  

1 1. Gambling Offenses 2. CurfewlLoiteringNagrancy Violations 
Bettinwagering 
OperatinglPromotinglAssisting GaGbling 3. Disorderly Conduct 

Gambling Equipment Violations " 

Sports Tampering 4. Driving Under the Influence 

12. Homicide Offenses 5. Drunkenness 

Murder and Nonnegligdnt Manslaughter 
Negligent Manslaughter 6. Family Offenses, Nonviolent 

Justifiable Homic,ide 
7. Liquor Law Violations , 

13. Kidnaping/Abduction 
8.  Peeping Tom 

14. LarcenyKheft 0 
9. Runaway 

. I  Purse-snatching 
S houlif ting 10. Trespass of Real F'roperty ' 

Theft from Building 
Theft from Coin-Operated Machine or Device 1 1. All Other Offenses - I  



"'-/Appendix B 

1. 

2. 

3. 

4. 

5 .  

6.  

7. 

8.  

RESULTS OF TRIAL 
OD FOR& 1569-3 DATA ELEMENTS AND VALUES) 

i F 

I NOTIFICATION UNDER RCM 1101 IS I 

' ' HERES? GIVEN IN THE SUBJECT CASE 
L - :  

r: ; 

NAME (Last, First, Middle Init 

SOCIAL 

INCIDENT NUMBER 

t i  

General Court Martial / Special Couh Martial I 
Non-BCD Special / Summary court,Martial 

I ,  

LOCATION OF COURT MhfidL I 

1)IU 'i 
Number / Convening Order Date (WYYMMDD)/ 
Title of Convening J ' , Authority , , , ' C  

Court Martial Notification from DD Form 2702 
(YYYYMMDD) 
Posttrial Information from DD Ftym 2703 ,I h 

(Y Y YYMMDD) 
Certification and Election Concerning Inmate I 

Status from DD Form 2704 (YYYYMMDD) 
i 

Forum (X) 
I 4 

Judge Alone / Officer Members I Enlisted 

LIO Number / LIO Charges 1 Description / 
Specifications I Plea Finding 

12. SENTENCE INFORMATION 

Date Adjudged (YYYYMMDD) 
Sentence (X) 

No Punishment I Punishment (Complete 

Adjudged 
Confinement / Restriction / Hard' 1 

Confinement I Restrictio 
Labor, No Confinement 

$ 

> '  
Years I Months I Days 

Contingent Confine 

Reduction 
Type Discharge @D, BCD, DIS) 
Loss of Numbers , I ,  I 

13. SENTENCE CREDITS FOR CO"6MENT Members ' I , '  I 

I 1 .  9. PRETRIAL AGREEMENT (X) 

YES (If yes, complete block 10) 

10. TERMS OF AGREEMENT ( X )  ' , / ' I  T 

Military Judge Only I Forum / Noncapital 
Other (Specify) @ I  

14. CONFINEMENT D E E  I' 

11. OFFENSEINFORMATION , I I Referred Offenses 
Charge Number I UCMJ Article Referred .f 
Description I Spechcationd 
Plea (See Note) / Finding (See note) 16. SIGNATURE 0 _ _  Note: If plea or finding modified, list __ 

ef,in?luded offenses below. Name (Last, First, Yiddle Initial) / Grade / 
luded Offenses (LIOs) ,, 1 Signature I Date'(YYYYMMDD) 

,- 

I 

,- 
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Guard and Reserve Affairs Items 
i .  Guard and Reserve Affairs Division, OTJAG 

I 

f- 

* ‘  
, The goal of “Force XXI-America’s Army for the 21st 

century” is to transform the Army away from the Cold War, 
beyond the Industrial Age to the Information Age. ,The trans- 
formation on the operational level is well underway. Informa- 
tion technology now allows commanders to observe in real 
time, orient continuously, decide immediately, and act in min- 
utes. “Timely and accurate information has become the single 
most important commodity of modem warfare.”’ 

Timely and accurate legal services are the stock and trade 
of military lawyers. It is no secret that in today’s environ- 
ment, reserve component (RC) judge advocates are finding it 
challenging to deliver, along with everything else, timely and 
accurate military legal services. 

2 ,  

3 

To meet the challenge, RC judge advocates must ma 
use of information technology. Available now to assist i s  the 
Legal Automation Army-Wide System Bulletin Board Service 
(LAAWS BBS). Traditional Air and Army National Guard 
(ARNG) and Reserve judge advocate personnel, offic 
enlisted, now have access to the LAAWS BBS through a toll 
free number, 800-320-8911. The LAAWS BBS offers far 

more than access It i s  a conduit for 
exchange of information and a means of two-way communica- 
tion with confirmed receipt. You can send private named 
receiver only messages. The system i s  flexible and requires 
only the most inexpensive,commercial software. Almost all 
private law ofices already have the software in their present 
word processing systems. Staff judge advocates can easily 
use the LAAWS B arrange monthly drill assignments. 

The Air Force requires its RC judge advocates to be on 
their system, and absenq of a military-issued computer is not 
an acceptable excuse. While the Army has yet to make partic- 
ipation on the LAAWS BBS mandatory, competency on the 
LAAWS BBS is an essential skill. 

Army RC judge advocates in the past have justifiably com- 
plained about the lack of effective communications. Learning 
the simple steps to use the LAAWS BBS is the solution. The 
RC Committee on the b+AJVS BBS will soon be managed at 
Guard and Reserve Affairs. Promotion lists, course informa- 
tion, tour opportunities, a monthly ARNG JA newsletter, and 
all materials produced pt TJAGSA, are now available through 
LAAWS BBS. Lieutenant Colonel Menk. 

, f ‘I . 
P 

~DEP’TOF ARMY, ARMY PUB., ARMY Focus 1994. FORCE XXI (Sept. 1994). .‘: - 
& b  

~~~ 
~~ ~ 

I p -  

4b.s 

CLE News 

1. Resident Course Quotas Guard personnel request &reservations through their unit train- 
ing offices. 

Attendance at resident CLE courses at The Judge Advocate 
General’s School (TJAGSA) is restricted to those students 
who have a confirmed reservation. Reservations for TJAGSA 
CLE courses are managed by the Army Training Require- 
ments and Resources System (ATRRS), the Army-wide auto- 
mated training system. If you do not have a confirmed 
reservation in ATRRS, you do not have a reservation for a 
TJAGSA CLE course. I ‘  

When requesting a reservation. you should know the fol- 
lowing: 

- TJAGSA School Cod&181 

Course Name-1 33d Contract 

Active duty service members and civilian employees’ must Class Number-13% Contract Attorneys’ Course 
obtain reservations through !heir directorates of training or 5F-Fl0 

’””4 ’ through equivalent agencies. Reservists must obtain reserva- 
tions through their unit training offices or, if they are non-unit 
reservists, through ARPERCEN, A’ITN: ARPC-ZJA-P, 9700 
Page Boulevard, St. Louis, MO 63132-5200. Army National 

To verify you have a confirmed reservation, ask your train- 
ing office to provide you a screen pnnt of the ATRRS R1 
screen showing by-name reservations. 
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2. TJAGSA CLE Course Schedule I - .  

5-9 June: 1st Intelligence Law Workshop (5F-F41). 
r .  :. ; c  ' '11, 

5-9 'June: 130th S e n h  Offibers &gal Orientation Course 
! V I  * I  I ,  , 

6 June?'2Sth Staff 
, I I , '  

'- 19-30 June: SA'JT 

19-30 June: JAOAC (Phase II) (5F-F55). 
I !  I 1 ,  . 

July i 'Professional Recruiting Training 

' ' 5-7 July: 26th Methods of 

10-14 July: 6th Legal Ad 
-1-1 

Basic Course (5-27-C20). 

t ' J , l ' l  

31 July-16 May 1996: 44th Graduate Course (5-27-C22). 

31 July-11 August: 135th Contract Attorneys' Course (5F- 

+*Ed 
F10). 

1.4 &a 
S49 lugus t :  Military Justice Managers Course (5F-F3 1). - 14- 18 August: 13th Federal Litigation Course (5F-F29). - 14-18 August: 6th Senior Legal NCO Management Course 

fbor d& 

J O I d O A )  

(5 1 2-7 1 D/E/40/50). 

21-25 August: 60th Law of War Workshop (5F-F42). 

'l.2 1-25 August:# 11 3lst  Senidf Officers Ldgal Orientation 
Course (5F-Fl). 

' 4  28 AugustL1 September: 22d Operational Law Seminar 
(5F-F47). ' I  

6-8 September: USAREUR Legal (Assistance CLE (5F- 
F23E). 

t '  
S k U R  Admini 

' r  

11-15 September: 2d Federal Courts and Boar& Litigation 

i I I i t  I. 1 3  ' 3 r !  

Course (5F-Fl4). 

riminal Law Advocacy Couise 
(5F-F34). I 

3. Civilian Sponsored CLE Courses 

14, GWU: Source Selection Workshop, Seattle, WA. F 

fa! 1 

14-1 8, GWU: Administration of Government C 
' 

San Diego, CA. 
I rl 

21-22, GWU: Subcontract Law' in Federal Procurement, 
I ,  

1 , I  Washington, fD.C. I 

1 1 ,  1, ' 

: Chtracting for Services, Washington, D.C. 
' I  I 

28-1, GWU: Cost-Reimbursement Contracting, Seattle, 

( 

1 ,  

F ' I  
- I  1 

WA. 

tracting, San Diego, CA, 
I _  

vilian courses, please contact 
the institution offering the course. The addresses are listed in 
the March 1995 issue of The A m y  Lawyer. 

I I t  t , l '  ~ I !  

4. Mandatory Continuing L Education Jurisdictions 
and Reporting Dates 

Jurisdiction peporti& Month 
Alabama** 'f 3'1 December annually 
Arizona 
Arkansas 30 June annually ch 
California* 1 February annually 
Colorado' r ) 1 8  ' 

Delaware 3 1 July biennially 
Florida** Assigned month triennially 
Georgia 3 1 January annually 
Idaho Admission date triennially 
Indiana 3 1 December annually 
Iowa 1 March annually 
Kansas 1 July annually 
Kentucky 30 June annually 
Louisiana** 3 1 January annually 
Michigan 31 March annually 
Minnesota 30 August triennially r 

1 August annually 

1 

1 

b I 15 July annudly 

Anytime withirl three-year period 

1 1 1  5 31 July annually j 

t 

1 March annually I , 

North Carolina**8 * A 28 February annually 
North Dakota 31 July annually I 

Ohio* 3 1 January biennially 
Oklahoma** 15 February annually 
Oregon Anniversary of date of birth- 

" ' new admittees and reinstatea mem- 
bers report after an initial one-year 
period; thereafter triennially 

,,- 

Annually as assigned' II 
Rhode Island " 30 fune annually 
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Jurisdiction PeDortine: Month 
South Carolina** 
Tennessee* ’ 1 1 March annually 
Texas 
Utah 3 1 December biennially 
Vermont ‘ 15 July biennially 
Virginia 30 June annually 
Washington 3 1 January triennially 
West Virginia 
Wisconsin” ’. 31 December biennia 
Wyoming 30 January annually 

15 January annually 

Last day of birth month annually 
’ 1  I 

30 June biennially ’ . ’ 

facility clearance. This will not affect the ability of organiza- 
tions to become DTIC users, nor will it affect the ordering of 
TJAOSA 4publications through DTIC. All TJAGSA publica- 
tions are unclassified and the relevant ordering information, 
such as DTIC numbers and titles, will be published in The 
Army Lmyer. The following TJAGSA publications are avail- 
able through DTIC. The nine-character identifier beginning 
with the letters AD are numbers assigned by DTIC and must 
be used when ordering publications. 

Contract Law 
i ’  , 

For addresses knd detailed information, see the July 1994 AD A265755 Government Contract Law Deskbook vol. 
issue of The Army Lawyer. l/JA-501-1-93 (499 pgs). 

2 6  8 , /  *Military exempt I’ 
**Military must declare exemp * 

‘ kurFntMat 

1. TJAGSA Materials Available Through Defense Techni- 
cal Information Center 

r ~ ‘ ,  , 

Each year, TJAGSA publishes deskbooks and materials to’ 
support resident instruction. Much of this material is useful to 
judge advocates and government civili 
unable to attend courses in their practi 
receives many requests each year for these materials. Because 
the distribution of these materials is not in the School’s mis- 
’sion, TJAGSA does not have the resources to provide these 
publications. 

p 

h the,Defense Techni- 
cal Information e may obtain this 

user librm’ on the 
installation. Most technical and school libraries are DTIC 
“users.” If they are “school” libraries, they may be free users. 
The second way is for the.office or organization to become a 
government user. Government agency users pay five rdbllars 
per hard copy for reports of 1-100 pages and seven cents for 
each additional page over 100, or ninety-five cents per fiche 
copy. Overseas users may obtain one copy of a report at no 
charge: The necessary information and .forms to become reg- 
istered as a user may be requested from: Defense Technical 
Information Center, Cameron Station, Alexandria, VA 223 14- 
6145, telephone: commercial (703) 274-7633, DSN 284- 
7633. b 0 ,  

I b 

Once registered. an’office or other organization may open a 
deposit account with the National Technical Information Ser- 
vice to facilitate ordering materials. Information concerning 
this procedute will be provided when a request for user status 
i s  submitted. I .  

1 

Users are provided biweekly and cumulative indices. These 
indices are classified as a single confidential document and 
mailed only to those DTIC users whose organizations have a 

L I  

AD A265756 Government ,Contract Law Deikbook, vol. 
2/JA-501-2-93 (481 pgs). 

Ab A265777 Fiscal Law Course Deskbook/;A-506(93) 
(471 Pg9. 

,I 
Legal Assistance 

! ’  
AD BO92128 USAREUR Legal Assistance Handbook/ 

JAGS-ADA-85-5 (3 15 pgs). 
I 

AD A263082 Real Property Guide-Legal AssistancelJA- 
261(93) (293 pgs). , 

I 

AD A281240 Office Directory/JA-267(94) (95 pgs). 

AD €3164534 Notarial Guide;JA-268(92) (136 pgs). 

33 Preventive L,aw/JA-276(94) (221 pgs), 
1 

ADA266077 Soldiers’ and Sailors’ Civil Relief Act 
Guide/JA-260(93) (206 pgs). 

Ab A266177 Wills Guide/JA-262(93) (464 pgs). 
, 

263(93) (589 pgs). 

AD A280725 Office Administration Guide/JA 27 l(94) (248 
+ ,  

‘ P W .  

AD B156056 Legal Assistanc iving Wills Guide/JA- 
273-91 (171 PgS). 

AD A269073 Model Income Tax Assistance GuiddJA 275- 
(93) (66 pgs). 

AD A283734 Consumer Law GuidelJA 265(94) (613 pgs). 

*AD A2894 1 1 Tax Information Series/JA 269(95) (1 34 pgs). 

AD A276984 Deployment GuidelJA-272 

ADA275507 Air Force All States Income Tax Guide- 
January 1994. 
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Administrative and Civil Law 

AD A199644" The Staff Judge Advocate Officer Manager! 

AD A277440 Envir 
(492 pgs). 

AD A283079 Defensive Federal Litigation/JA 
&gs).' 

AD A255346 Reports of Survey 
nations/JA 23 1-92 (89 pgs). 

AD A283503 Government Information Practices/JA- 
235(94) (321 pgs). 

t r r 1  I '  

AD A259047 AR 15-6 Investigations/JA-281(92) (45 pgs). 

AD A286233 The Law of Federal Employmenr/JA-210(94) 

AD A273434 The Law of Federal Labor-Management Rela- 

I I  * I "  ) '  ,a \ ,  tions/JA-21 l(93) (430 pgs). 

Developments, Dy?rine, and Literature! , ~ 

1 J '_ 

AD A2546 10 Military Citation, Fifth Edition/JAGS-DD-92 
I S  1 I . \ .  

( 18 ' pgs). 

AD A274406 Crimes and < ,  Defenses Deskbook/JA< 337(93) 
(191 pgs). 

) <  I 1  * 1  , i t ;  ' 1 i ( I , ,  ( I > /  ' 
AD A274541 Unauthorized Absences/JA 301(93) (44 pgs). 

1 1  ' I 1 1  x ) ~i 4 7  , ( 1  

AD A274473 Nonjudicial Punishment/JA-330(93) (40 pgs). 

AD A274628 Senior ,Officers Legal OrientatiodJA >320(!34) 
(297 pgs). 1 I ,  

AD A274407 Trial Counsel and Defense Counsel Hand- 
book/JA 3 lO(93) (390 pgs). d 

AD A274413 United States Attorney PrdsecutionsiJA- 
338(93) (194 pgs). 
t 

national and Operational La 

perational Law HandbooWJA 422(94) (273 
I pgs). " e i j  I ( * /  

I 

1 '  

Policies 

h 
' I 1  Handb60k/JAGS-GRA-89-1 (1 88 pgs). 

I 

The following CID publication also is available through 
DTIC: 

1 i t  I i 
AD A145966 USACIDC Pam 195-8, Criminal Investiga- 

tions, Yiolation of the U.S.C. in Economic Crime Inves- 
tigations (250 pgs). 1 

4 ;Thosq,Qrdering publications ,&re reminded that they are for 
government use only. ' i l '  L '  

*Indicates new publication or revised edition,, , 
I ,  . "  

1 .  ; I '; - I : 1  

2. Regulations and Pamphlets 

Obtaining Manuals artial, DA Pamphlets, 
A m y  Regulations, Fikld Training Circulars. 

f"4.? I 

Army Publications Dist 
(USAPDC) at Baltimore stocks and distrib 
tipn,s,and 1 \ 1 1  A \  blank forms that have Army-wide use. Its address 

'7' , ,  I '  * 1 1 1 ' ,  

' * I  I 

U.S. Army Publications 

& I  
' Distribution Center I 

,' 2800 Eastern Blvd. 1 

: i t .  
Baltimore. MD 2 1220-2896 ' 

' ' 

' that supports battalion-size units will request a 
consolidated publications account for the entire 
battalion except when subordinate units in the bat- 
talion are geographically remote. ' To establish an ~ 

account, the PAC will forward a DA Form 12-R 
(Request for Establishment of a Publications 
Account):and supporting DA 12-series forms 
through their DCSIM or DOIM, ah appropriate, to 
the Baltimore USAPDC, 2800 Eastern Boulevard, 

,if' Baltimore, MD 21220-2896. The, PAC will man- 
age all accounts established for the battalion it 
supports. (Instructions for the use of DA 12-series 

I 

- 
' forms and a reproducible 

I 
I 
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( b )  Units not organized under a PAC. 
Units that are detachment size and above may 
have a publications account. To establish an 
account, these units will submit a DA Form 12-R 
and supporting DA 12-series forms through their 
DCSIM or DOIM, as appropriate, to the Baltimore 
USAPDC, 2800 Eastern Boulevard, Baltimore, 
MD 21220-2896. 

( c ) ~  Staff sections of FOAs. MACOMs, 
installations, and combat divisions. These staff ! 

sections may establish a single account for each , 
major staff element. To establish an account, , 

these units will follow the procedure in (h) above. 
I ' : I  , I ,  1 1 

(21 ~ ~ ~ G - u i i t s  that are company sizerto 
, State adiurants general. To establish an account, 

these units will submit a DA Form 12-R and s u p  
porting DA 12-series fohns through their State 
adjutants general to the Baltimore USAPDC, 2800 

'Eastern Boulevard, Baltimore, MD'21220-2896: 

, 

(3)  USAR units that are company size and 
above and srafl sections from division Ieliel and 
above. To establish an account, these units Will 
submit a DA Form 12-R and supporting DA 12-,  
series for& through their supporting ifistalladon 
and CONUSA to the Baltimore USAPDC, 2800 
Eastern Boulevard, Baltimore, MD 21220-2896. 

I /  

( 4 )  ROTC elements. ' To  establish an ' 
account, ROTC regions will submit a DA Fdrm 
12-R and supporting DA 12-series forms through 
their supporting installation and TRADOC 
DCSIM to the Baltimore USAPDC, 2800 Eastern 
Boulevard, Baltimore, MD 21220-2896. Senior 
and junior ROTC units will submit a DA Form E 

12-R and supporting DA 12-series forms through 
their supporting installation. regional headquar- 
ters, and TRADOC DCSIM to the Baltimore 
USAPDC, 2800 Eastern Boulevard, Baltimore, 

I 

' 

MD 21220-2896. 

Units not described in [the paragraph 
also may be authorized accounts. To 
accounts, these units must send their requests 
through their DCSIM or DOIM, as app 
Commander, USAPPC, ATTN: 
NV, Alexandria, VA 22331-0302. 

(, (3) Units that have established initial distribution require- 
ments will receive copies of new, revised, and changed publi- 
cations as soon as they are printed. e 

b (4) Units that require publications that are not on their ini- 
tial distribution list can requisition publications using DA 
Form 4569. All DA Form 4569 requests will be sent to the 
Baltimore USAPDC. 2800 Eastern Boulevard, Baltimore, MD 
21220-2896. You may reach this office at (410) 671-4335. 

(5) Civilians can obtain DA Pams through the National 
Technical InformAtion Service (NTIS), 5285 Port Royal Road, 
Springfield, Virginia 22161. You may reach this office at 
(703) 487-4684. 

, (6) Navy, Air  Force, and Marine Corps judge advocates 
can request up to ten copies of DA Pams by writing to 
USAPDC, A T "  DAIM-APC-BD, 2800 Eastern Boulevard, 
Baltimore. MD 21220-2896. You may reach this office at 
(410) 671-4335. 

3. LAAWS Bulletin Board Service 

a. The Legal Automation Army-Wide System (LAAWS) 
operates an electronic bulletin board (BBS) primarily dedicat- 
ed to serving the Army legal community in providing A m y  
access to the LAAWS BBS, while also providing DOD-wide 
access. Whether you have Army access or DOD-wide access, 
all users will be able to download the TJAGSA publications 
that are available on the LAAWS BBS. 

I b. Access to the LAAWS BBS: 

(1) Army access to the LAAWS BBS is currently re- 
stricted to the following individuals (who can sign on by dial- 
ing commercial (703) 806-5772, or DSN 656-5772): 

I 

i * (a) Active duty Army judge advocates; 
1 '  . 

(b) Civilian attorneys employed by the Department 
of the Army; 

1 < ,  

(c) Army Reserve and Army National Guard (NG) 
judge advocates on active duty, or employed by the federal 
government; 1 

I * (d) Army Reserve and Army NG judge advocates 
nor on active duty (access to OPEN and RESERVE CONF 
only); 

< . j  

Specific instruc es 
tribution requirem ar 

(e) Active, Reserve, or NG Army legal administra- 
tors; Active, Reserve, or NG enlisted personnel (MOS 
7 1 D/7 1E); 

If your m i t  does'not have a copy of DA ,Parn'25:33, you , .  * 

may request one by Calling the Baltimork 'USAPDC ht (f) Civilian legal support staff employed by the 
9 (410) 671-4335. Army Judge Advocate General's Corps; 

I '  

> I  L I 
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, (g) 'Attorneys (military and civilian) employed, by 
certain supported DOD agencies (e.g. DLA, CHAMPUS, 
DISA, Headquarters Services Washington); r > 4 ,  

Requests for &xce to the 'access" 
submitted to: J E J 

i LAAWS Project Office 

9016 Black Rd, Ste 102 
Fort Belvoir, VA 22060-6208 I 

I Attn: LAAWS BBS SYSOPS 
I 

2 (23 DOD-wide access to the LAAWS BBS currently is 
restricted to:the following individuals (who#cari sign. onlby 
dialing commercial (703) 606-5791, of DSN 656-5791): ' J 

i ', 5:I .k + I  

All DOD personnel dealing with military legal Issues. 

P * I  

c. The telecommunications confighation is: 9600/2400/ 
1200 baud; parity-none; 8 bits; 1 stop bit; full duplex; 
Xon/Xoff supported; WT100/102 or ANSI terininal emulation. 
After signing on, the system greets'the user with an opening 
menu. M&mbers need only answer the prompts to call up and 
download ,desired publications. The system will ask new 
users to answer several questions and tell them they' can use 
the LAAWS BBS after they receivefmembership confirma- 
{ion, which takes approximately twtnfydour 'to forty-eight 
hours. The Army Lawyer will publish information on new 
publications and materials as they becokne available through 
the LAAWS BBS. 

I 

d. Instructions for' 
BBS. 

(1) Log onto the LAAWS.BBS using ENABLE, PRO- 
COMM, or other telecommunications software, and the com- 
municatipns parameters listed in subparagraph c: above. 

- I  \ - 1 9  

(2) If you have never downloaded files before, you will 
qeed the file decompression utility program that the LAAWS 
BBS Uses to facilitate rapid transfer over thcphone lines.1 
This program is known as the PKUNZIP utility. For Army 
access users, to download it onto your hard drive, take the fol- 
lowing actions (DOD-wide access users will have to obtain a 
Copy from their sources) after logging on: I 

Loin a conference by I f  , '  I 

r i  

;I 

(a) When the system asks, "Main Board Comman 

Conference by entering [ 121 and hi r key when asked 
to view other conference ( 

) , ,  * ' L  

(c) Once you have joined the Automation Conference, 
enter [d] to Download a file off the Automation Conference 
menu. 

[d)< When prompted toqselect a file naine, enter [pkz 
1 lO.exe]r This is the PKUNZlPlufility file: 

r ' I * * '  1 1  . i u ' i l  " 

(e> I If prompted to selectla communications protocol, 

I )  

h enter [ -modem protocol.- i ,  A 

. " J i , Y , t ' I  2 i, 4 

; , A ' %  

(0 iffhe system will Tespond by giving ,you &fa such as 
download time and file size. You should thehrpkss the F10 
key, which will give you a top-line menu. If you are using 
ENABGE 3:XX' frohf'this menu, select [fl €01' Files. followed 
by [r]' kor Bek&ve, followed by [XI for X-rho&m protocol. 

for a f i le 'name.: Enter 

twenty minutes. ENABLE will display information on the 

(iJ ;To userhe decompression program, you will have to 
decompress, or ''eiptode;' the program 'itseIf. To accomplish 
this, boot-up into DOS and enter CpkzllO] at the W prompt. 
The PKUNZlPutility will then execute, converting its files to 
usable format. When it has completed this proc66s,'your hard 
drive will have the usable, exploded Version of the PKUNZIP 
utility program, Fas well as ah of the'bomprkssioidd 
sion utilities used by 'the LAAWS BBS. I 

, $ 1 '  

( 3 )  To download a file, after IogginF onto the LAAWS 

' 1 * I  I ,  1 * I  

e'fdllovjing steps: 1 , -  ' 1  ' 0 %  

, , I !  I ' .  
(b) Enter the name of the fili yo;-wan 

ara a h c. below. f available files can 
by selecting File Direct 

t6,P , 
- I .  

prompted to select $8 Fommunications proto- " $9. 
col, enter 1x3 for X-modem [ENABI$) protocol: 

. *  - * *  5 

(d) After the LAAWS BBS responds with the time and 
size data, you should press the F10 key, which will give you 
the ENABLE top-line menu. If you are using ENABLE 3.XX I 
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select [fl for Files, followed by (r] for Receive, followed by 
[XI for X-modem protocol. If you are using ENABLE 4.0 
select the PROTOCOL option and select which protocol you 
wish to use X-modem-checksum. Next select the RECEIVE 
option. 

asked to enter’ a fik e enter [c:\xxxxx. 
yyy] where xxxxxlyyy i s  the name of the file you wish to 
download. 

I .  

(f) The computers take over from here. Once the oper- 
ation is complete, the BBS will display the message “File 
transfer completed..” ,and information on the file. The file you 
downloaded will have been saved on your hard drive. 

(g) After the file transfer is complete, log-off of the 
LAAWS BBS by entering [g] to say Good-bye. 

(4) To use a downloaded file, take the following steps: 

(a) If the file was not compressed, you can use it in 
ENABLE without prior conversion. Select the file as you 
would any ENABLE word processing file. ENABLE will 
give you a bottom-line menu containing several other word 
processing languages. From this menu, select “ASCII.” After 
the document appears, you can process it like any other 
ENABLE file. 

(b) If the file was compressed (having the “.ZIP” exten- 
sion) you will have to “explode” it before entering the 
ENABLE program. From the DOS operating system C:b  
prompt, enter [pkunzip{ space)xxxxx.zip] (where “xxxxx.zip” 
signifies the name of the file you downloaded from the 
LAAWS BBS). The PKUNZIP utility will explode the com- 
pressed file and make a new file with the same name, but with 
a new “.DOC” extension. Now enter ENABLE and call up 
the exploded file “XXXXX.DOC”, by following instructions 
in paragraph (4)(a), above. 

e. TJAGSA Publications Available Through the LAA WS 
BBS. The following is a current list of TJAGSA publications 
available for downloading from the LAAWS BBS (Note that 
the date UPLOADED is the month and year the file was made 
available on the BBS; publication date is available within each 
publication): 

FILE NAME UPLOADED 

RESOURCEZIP June 1994 

I 1  

ALLSTATE.ZIP January 1994 

DESCRIPTION 

A Listing of Legal Assis- 
tance Resources, June 
1994. 

J 

1994 AF Allstates Income 
Tax Guide for dse with 
1993 state income tax 
returns, January 1994. 

FILE NAME UPLOADED DESCRIPTION * 

, 1  

ALAW.ZIP June’1990 A m y  Lawyer/Military ’ 

Law Review Database 
ENABLE 2.15. Updated 

a menu system and an 
explanatory memoran- 
dum, ARLAWMEM. WPF. 

BBS-POL.ZIP December 1992 Draft of LAAWS BBS 
, operating procedures for 

* I  TJAGSA policy counsel 
representative. 

1 .  
BULLETIN. anuary 1994 List of educational televi- 

sion programs maintained 
in the video information 
library at TJAGSA of 
actual classroom instruc- 
tions presented at the ~ 

school and video produc- 
tions, November 1993. 

CLG.EXE, December 1992 Consumer Law Guide, 
Excerpts. Documents 
were created in WordPer- 
fect 5.0 or Harvard Graph- 
ics 3.0 and zipped into 
executable file. 

2 Deployment Guide 
Excerpts. Documents 
were created in Word Per- 
fect 5.0 and zipped into, 
executable file. 

I 

FOIAPTIZP, ,May 1994 Freedom of Information 
Act’Guide and Privacy 
Act Overview, September 
1993. 

FOIAPT.2.WP June 1994 Freedom of Information 
Act Guide and Privacy 
Act Overview, September 
1993. 

FSO 201 .ZIP October 1992 Update of FSO Automa- 
; .i tion Program. Download 

to hard only source disk, 
unzip to floppy, then 
A:INSTALLA or 
B:INSTALLB. 

JA2OOA.ZIP August 1994 ’ Defensive Federal Litiga- 
. I  tion-Part A. August 

1994. 
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I UPUIADRU' I DESCRIPTION UPLOADED' DESCRIPTlONi ' 

May 1994 Legal Assistance Office August 1994 ~ Pefen ive Federal Litiga- , JA27 

Administration Guide, 
May 1994. I 

L i t ,  
don- art B, Augusi ' & '  

, ' j  -, '!  1994. 

er 1994 Law of Federal Employ- 
ment, September 1994. 

1994 Law of Federal Labor- 
Management Relations, 

a r /  

Octobir 1992 Reports of Survey and 
Line of Duty Determina- 
tions-Programmed 

I 
JA23 1 .ZIP 

L I !  '1 

r l  
Instruction, 

d , t ; ' : ' ' I l  1 I 

jA234- 1 .ZIP ~ February 1994 Environmental Law Desk- 
1 -  1 ,  book, Volume 1, Febru- 

ary 1994. 1 

- 1  , I ,  J f  

tance Deploy- 

/ i 1,: I 

Fe 
I 

JA274.m March 1992 Uniformed Services For- 
9 '  1 

,"  d. i t  

JA275.ZIP gust 1993 Model Tax Assistance 
1 I ! h, Rogram. '1 

JA276.ZIP July 1994 eventive Law Series, 
> i  IJ t i  

3A281ZIP I November 1992 15-6 Investigations. 
JA235.ZIP gust 1994 Government Information 

I r [ r .  
I ,  

Practices Federal Tort 
Claims Act, July 1994. 

7 , lb94 Federal Tort Claims Act, 
I ) - I !  ' 

4 JA29O.WP arch 1992 SJA Office Manager's 1 - 
August 1994. 

JA241.Z 

Handbook. 
r' 

994 Soldiers' & Sailors' Civil 
Relief Act, March 1994. 

Jfi301.ZIP I January,1994 Upauthorized Absences I 

1993 P g a l  (mistan? 1 , Programmed Text, August 
1993. 

' I  October 1993 Trial Co Defe 
Counsel k, May ' 
1993. ' 

I .  

. '  1993. 
! '  r :  , 

1 994 Legal Assistance Wills 
Guide. I .  

JA263.m ' 'August 1993 ' * ifamiliLaw'&ide, "." - , , : . )  ' August 1993. 
I "  ' v i  

JA265A.ZIP June 1994 Legal Assistance Con- 
sumer Law Guide-Part 

+ ~h~ 1994:' ' i .' 1 

Legal Assistance Con- 
sumer Law Guide-Part 
B, May 1994. 

> *  i'' , ,:, '-r ' - ' 

Legal Assistance Office 
Directory, July 1994. 

4 . 4  ' 1 

Legal Assistance Notarial 
Guide, March 1994. 

JA269.ZJP January 199fF Federal Tax Information ~ 

, I  Series, Decernbet 1993. 
' I  i' 

3A320. ZIP January 1994 Senior'Offiie9s Legal Ori- 

January 1994 JNonjudicial Punishment 

I 

JA337.ZIP October 1993 Crimes and Defenses 

\ ( 1 1 '  * 

93 @Law Hand I 

4 Bf 5, ApriI 2993.) 

3 Op Law Handbook, Disk 2 
of 5. April 1993. 

J r ' : ' '  , I  
7 

t t  I 
< i l j  4 ' " 

J 993 Op Law Handbook, Disk 3 
of 5, April 1993. 

I 
I 
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FlLE NAME UPLOADED DESCRIPTlON I FlLE NAME UPLOADED DESCRIPTION 

JA4224.m rill993 Op Law Handbook, Disk 4 8-1, pril 1994 overnment Materiel 
of 5, April 1993. cquisition Course Desk- 

JA4225.m isk 5 

JA5OI-1.ZIP June 1993 . TJAGSA Contract l a w  
I 

i Deskbook, Volume 1, May 
* I 1993. 

JA501-2.ZIP June 1993 TJAGSA Contract Law 
1 , , Deskbook, Volume 2, May 

1993. 

JA505-11.- July 1994 Contract Attorneys’ 
Course Deskbook, Volume 
I, Part 1,  July 1994. 

JA505- 12 July i 994 Contract Attorneys’ 

I 

L .  

Course Deskbook, Volume 
I ’  

I 

, Part 2, July 1994. 

JA505-13.ZIP July 1994 Contract Attorneys’ 
Course Deskbook, Volume 
I, Part 3, July )994. 

JA505-14.m July 1994 Contract Attorneys’ 

I. Part 4, July 1994. 
, I  Course Deskbook, Volume 

1 ;  

If- 

JA505-21,.ZIP July 1994 
Course Deskbook, Volume 
11, Part 1, July 1994. 

JA505-22.ZIP July 1994 Contract Attorneys’ ‘ 
Course Deskbook, Volume 
II, Part 2, July 1994. 

I 

book. Part 1, 1994. i 

JA508-2.ZIP April 19 

JA508-3.ZIP ’ April 1994 Government Materiel 
Acquisition Course Desk-‘ 

. book, Part 3,1994. 
1 ,  

1 JA509-1 .ZIP November 1994 Federal Court and Board 
Litigation Course, Part 1, 

I ~P 1994. 

lJA509-2ZIP November 1994 Federal Court and Board 
’ Litigation Course, Part 2, 

1994. 
G I  

lJk509-3.ZIP Novemw 1984 Federal Court and Board 
Litigation Course, part 3, 
1994. 

3 7  

1994’Federal Court and’Board 
Litigation Course, Part 4, 

I 1994. 
I 

JA5O9-1 .ZIP February 1994 Contract, Claims, Litiga- 

i l  Deskbook, Part 1,1993. 

February 1994 Contract Claims, Litiga- 
tion. land Remedies Course 
Deskbook, Part 2, 1993. 

tion and Remedies Course 
7 

JA509-2.ZIP 

JAGSCHLWPF ,March 1992 JAG School report to 
DSAT. 

JA505-23.ZIP July 1994 Contract Attorneys’ YLR93-1.ZIP January 1994 Contract Law Division 
, Course Deskbook, Volume 1993 Year in Review, Part 

11, Part 3, July 1994. 1,1994 Symposium. 

JA505-24.m July 1994 Contract Attorneys’ YIR93-2.ZIP January 1994 Contract Law Division 
Course Deskbook, Volume 
II, Part 4. July 1994. 

1993 Year in Review, Part 
2,1994 Symposium. 

., 
JA5Q6-1.ZIP , November 1994 Fis YIR93-3.m January 1994 Contract Law Division 

book, Part 1 ,  October 
1994. 3,1994 Symposium. 

1993 Year in Review, Part I 

November 1994 Fiscal La YIR93-4.ZIP January 1994 Contract Law Division 
I 
I 1994. I ,‘ , 4,1994 Symposium. 

3 k I P  November 1- Fiscal b w  m 9 3 . Z P  January 1994 Contract Law Division 

1993 Year in Review, Part 

book, Part 3, October 
1994. 1994 Symposium. 

1993 Year iq Review text, 
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tI National Guard organizations.'witliout 
organic computer telecommunications capabilities, and indi- 
vidual mobilization Bugmentees (IMA) having bona fide mili- 
tary needs for these publications, may request computer 
diskettes containihg the publications listed above from the 

t academic) division (Administrati 
1" baG, Con'trtract daw, Interriatio 
Developments, Doctrine, and Literature) 

at The Judge Advocate General's School, Charlottesville, Vir- 
ginia 22903-1781 Requests must be accompanied by one 
5'14-inch or 31h-inch blank, formatted diskette for each file. 
In addition, requests from IMAs must contain a statement 
which verifies that they need the requested publications for 

related to their military practice of law. I I 1 
t b '  

g. Questions or suggestions on the availability of TJAGSA 
publications on the LAAWS BBS should be sent to The Judge 
Advocate General's School, Literature and PublibationS 
Office, ATTN: JAGS-DDL, Charlottesville, VA 22903- 
I78 1. For additional' information concerning the LAAWS 
BBS, contact the System Operator, SGT Kevin Proctor, Com- 
mercial (703)' 806-5764, DSN 656-5764,'or at the address in 
paragraph b(l)(h), above. 

ent Items P I  

staff and faculty at The Judge 
Advocate General's School (TJAGSA) has access to the 
Defense Data Network (DDN) for electronic mail (e-mail). 
To  pass information to ,someone at TJAGSA, or to obtain an 
e-mail address for someone at TJAGSA, a DDN user should 
send an e-mail message to: 

2. ' 2  

"postmaster@jags2.jag.virginia.edu" 

b. Personnel desiring to reach someone at TJAGSA via 
DSN should dial 934-71 15 to get the TJAGSA redeptionist! 
then ask for the extension of the office you wish to reach. 

c. ' The Judge Ahvocate' G !ills School also hak a'; 
free telephone ndmber. To call TJAGSA, dial 1-800-552- 
3978. ' 

' , / I  
5. Articles , 

formation may be of use to judge advo- 
cates in performing their duties:, 1 s  L 

' I  

Daniel L. Rotenberg, On Seizures and Searches, 
28 CREIGHTON L. REV. 323 (1995). 

Jan Elliott Pritchett, Minnesota v. Dickerson: 
"Plain Feel"-Does a Police Officer Have the 
Right to Seize Contraband Other than Weapons 
when PerJohing a Terry "Stop 'and Frisk?", 20 
S.U. L. 95 (1993). 

1 I ,  

Christopher R. Rossi, JUS Ad Belhm In thi Shad- 
ow of the 2Qth Century, 15 N.Y.L. SCH. J. INT'L & 

' 

' . li COMP. L. 49 (1994). I . k  

I /  

-. I Robbyn Reichman-Coad, Human Rights Viola: I - 
' '' "tuns in C$ina: ;4 Unite'd State$ Response, 15 

N.Y.L. SCH J. IN&'& COMP. L. 163 (1994). 

' J h i e  Ann Waterman, The United States hvolde- I 1  
L r  

" ment in Haiti's Tragedy and the Resolve to 
Restore Democraj,  15 N.Y.L. SCH J. INT'L L. 

Andrew k. Ferris,-Military Justice: Removing the 
Probability of Unfairness, 63 U. CIN. L. REV. 439 

' 
Ruth C .  Vance, Workers' Compensation and Sex- 
ual Harashnenr in' the Workplace: A Remedy for 
Employees, or a Shield for  Employers?, 44 DEF, 
L.J. l(1995). * 8 '  :,I 

# *  , < 

Jeffrey M. Sanderk, Kentucky Adopts Risk Assess- 
ment for Closing Hazardous Waste Units, 22 N. 
KY. L.J. 37 11995). ' / ,  L ' * I 

Samuel L: Perkins: +erroleurn Storage Regulation 
in Kentucky, 22 N. KY. L.J. 59 (1995). 

" I '  I Paul T. Lawless;'Fte, City of Chicago v. Envi- 
ronmental Defense Fund: Justice Scalia 's Evofu- 
tion of the Plain Meaning Approach as Appfied ;o 

1 I ,  

/--- 

RCRA 's Househbld'Exemptio& '-22 N. KY.' L.J. ! 

, \  I " 

Troy A. Borne, Note, PUD No. , I  of Jefferson 
County' G .  Washington Depaitmknt of Edbfogy: 

' I  Expid ing  'State Authority to Determine Clean 
Wutet'Act Certification Standards, 22 N. KY. L.J. 
139 (1 995). 

1 r T \  

' I  Karen L. DeMeo. Note, I s  CERCLA Working, An 
Analysis of the Settlement and Contribution Provi- 
sions, 68 ST. JOHN'S L. REV. 493 (1 994) 

I )  I 

6. The A m y  L'aw Libfa& Service 
\ ' J ,  1 , I  

With the closure and realignment of many Army installa- 
tions, the Army Law Library System'(ALLS) has become the 
point of caatact for redistribution of materials contained in 
law libraries on those installations. The Army Lawyer will 
continue to publish lists of law library materials made av91- 
abIe as a result of, base closures. ' 
resources available'for redistribution should contact Ms. Hele- 
na Daidone, JAGS-DD'S, The Judge Advocate General's 
School, United States Army, Charlottesville, Virginia 22903- 
1781. TeIebhonenumb& are DSN: 934-71 15, ext.'394,(com- 
mercia!: (804) 972-6394, or facsimile: (804) 972-6386. 

,- 
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